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Recognition of foreign compromises
and facilitating their effectiveness

A Cayman perspective by Barnaby Gowrie and Brett Basdeo

The Grand Court of the Cayman Islands (the
“Grand Court”) has long adopted a uniquely
flexible, pragmatic and cooperative approach in
cross-border insolvency matters1. Recognising the
considerable degree of cross-border co-operation in
respect of insolvency matters in the Cayman
Islands, the law and judicial practice were codified
pursuant to certain wholesale amendments to the
Companies Law in 2007 (“Companies Law”). Part
XVII of the Companies Law deals with international
cooperation with respect to foreign bankruptcy
proceedings.
Represented by Walkers (Barnaby Gowrie and

Brett Basdeo), Kaupthing hf, one of Iceland’s major

commercial banks which fell victim to the
international liquidity crisis of 2008, recently made
successful applications under Part XVII effectively
ensuring the integrity of the bank’s Icelandic based
insolvency proceeding. With the characteristic
hallmarks of commercial expediency, the Grand
Court provided procedural clarity which will be of
assistance to local insolvency practitioners advising
foreign trustees, liquidators or other officials
appointed in respect of foreign companies which are
the subject of a bankruptcy or liquidation
proceeding.
Kaupthing, subject to winding up proceedings in

Iceland with retrospective effect since April 2009 as
a result of extraordinary legislative measures
passed by Iceland’s parliament, was undergoing an
Icelandic ‘composition’. This was a process not
unlike a Cayman Islands scheme of arrangement,
whereby the bank and a mandated majority of its
creditors sought to achieve an agreement on the
settlement or relinquishment of debts concluded
between the bank and those creditors, to be
subsequently confirmed by the Icelandic court as
binding on those creditors. Failure to reach a
compromise on the debt could have led to
diminished returns for relevant creditors. As a
crucial protective measure, Kaupthing sought to
initiate proceedings in several jurisdictions,
including the Cayman Islands which were home to
significant assets, for declaratory orders recognising
the members of its Icelandic court-appointed
Winding-up Committee and for the protection of the
courts of those jurisdictions from the
commencement of creditor claims against the bank
that might serve to derail or usurp the Icelandic
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nature different forms of relief (notwithstanding that
they were both contained within Section 241(1)(b) of
the Companies Law) with orders reflecting the
former being ‘in rem’, the latter ‘in personam’. Mr
Justice Jones identified that the nature of
anticipatory enjoinment was such that it
necessitated and could be contained within the
declaratory orders sought in the petition for
recognition of the foreign representative, saving
time and costs accordingly. Further, the learned
judge clarified that an application for declaratory
relief could be made by joint appointees, dispelling
the artificiality of having to nominate one of their
number in order to bring an academically contrary
application for sole recognition.
Whilst the Rules on their face currently remain

unclear, the Kaupthing case has greatly clarified the
relevant procedure pursuant to Part XVII of the
Companies Law. Walkers have suggested
amendments to the Insolvency Rules Committee, the
body responsible for the Rules, and look forward to
amended versions of the Rules being
published.Walkers’ recommendations have been
positively received and are expected to be
incorporated into the Rules in due course.

composition process.
Part XVII provides foreign representatives with a

convenient and expeditious method of establishing
their credentials and sole right to act on behalf of a
foreign debtor in a way which will have universal
effect within the jurisdiction, without the need to
establish their right separately as against every
individual counterparty.2 A further key feature of Part
XVII is the ability of the Court to grant various
ancillary orders in support of the foreign
proceedings, including for the purpose of enjoining
the commencement or staying the continuation of
legal proceedings against the foreign debtor.
However, the Rules governing the Part XVII
application process were procedurally unclear in
certain respects and in particular as to the proper
process with respect to (i) the anticipatory
enjoinment of legal proceedings against a debtor;
and (ii) applications being made by jointly appointed
foreign representatives.
Section 241(1)(b) of the Companies Law provides

as follows:
“Upon the application of a foreign representative

the Court may make orders ancillary to a foreign
bankruptcy proceeding for the purposes of…
enjoining the commencement or staying the
continuation of legal proceedings against a debtor.”
The Foreign Bankruptcy (International Co-

operation) Rules, 2008 (the “Rules”) require that an
application pursuant to Section 241(1)(b) of the
Companies Law is made by originating summons.
As a matter of procedure, an originating summons
tends to be used where there is an identified plaintiff
or defendant. However, in circumstances where the
relief requested is effectively against the world (in
rem), such as the enjoinment of proceedings
against a debtor where there is no clearly identified
plaintiff or defendant, a petition (which can require
advertisement and open court hearings) is more
appropriate.
Building upon the earlier observations of the

Honourable Chief Justice Anthony Smellie QC  in
the case of Re Straumur-Burduras Investment Bank
hf 3, Justice Andrew Jones QC provided much
needed clarity on the procedural idiosyncrasies
within the Rules. In particular, Justice Jones stated
‘enjoining the commencement’ and ‘staying the
continuation’ of legal proceedings - were by their
n

2/. In re Bernard L. Madoff Investment Securities LLC [2010] 1 CILR 231 [4] (Jones J), in which Walkers acted for the
petitioner.
3/. [2010] 2 CILR 146, in which Walkers acted for Straumur-Burduras Investment Bank hf.
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