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Rectification 
In In the matter of the H and J Trusts [2016] JRC 237, the Court had before it two applications 
to rectify two separate trusts created by declarations of trust which were in identical terms 
save for the beneficiaries.  The trustee was the same for both trusts and both trusts were 
established to settle shares in the same company.  Both were discretionary trusts originally 
established under the law of Gibraltar. The governing law of the Trusts was changed to the 
law of Jersey in April 2016.  It was on the change in the proper law that the issue which 
trustee and beneficiaries wished to be rectified came to light. Read more

Setting aside transfers into trust on the basis of mistake
In In the matter of the A Family Trust [2017] JRC 014, the Royal Court set aside certain 
transfers of UK situs assets made by the settlors into the A Family Trust (the “Trust”).   

The Trust was declared by the trustee in April 2015 and was a discretionary Jersey law 
trust.  The beneficiaries were two of the three adult children of the settlors and their 
children and remoter issue.  The settlors were excluded from benefit. Read more

In the first four months of 2017, the Royal Court has considered a 
number of interesting cases relating to Jersey trusts. In this edition 
of the Courterly Review, we look at judgments that have raised 
issues relating to the principles applied in applications to bless a 
momentous decision made by a trustee in the context of ongoing 
divorce proceedings, rectification and the law of mistake. Should 
you wish to discuss any of the cases outlined below, or if you would 
like to know more about any litigation issues, please do not hesitate 
to contact Damian Evans.
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Disclaimer
The information contained in this advisory is necessarily brief and general in nature and does not constitute 
legal or taxation advice. Appropriate legal or other professional advice should be sought for any specific matter.

Trusts and Divorce: Court blessing of trustee’s momentous 
decision 
In In the matter of the D Settlement [2017] JRC 061, the Court gave its approval to a 
decision taken by the trustee (the “Trustee”) of a Jersey law trust (“the Trust”) which was 
intended to enable one of the beneficiaries (being the settlor) of the Trust to give effect to 
a decision of the Family Division of the High Court in London. Read more



In In the matter of the D Settlement [2017] JRC 061, the Court gave its 
approval to a decision taken by the trustee (the “Trustee”) of a Jersey law 
trust (“the Trust”) which was intended to enable one of the beneficiaries 
(being the settlor) of the Trust to give effect to a decision of the Family 
Division of the High Court in London. 

Background
The Trust created a life interest in favour of the settlor but subject thereto 
was a discretionary Jersey law trust. The beneficiaries included in so far 
as is relevant the settlor, the children and remoter issue of the settlor, the 
settlor’s parents and their issue and any additional person appointed by 
the trustee. 

The Trust owned 96.38% in a Cypriot company (the “Cypriot Company”). 
The remaining 3.62% of the shares in the Cypriot Company were held by 
a trust established for the benefit of the settlor’s wife (the “Wife’s Trust”). 
The Cypriot Company in turn owned 93.6% of a company incorporated 
in Gibraltar (the “Company”). 

The Company in turn owned indirectly (through various subsidiaries) a 
valuable property investment business which had a significant capital 
value but also had significant borrowings and there was therefore little 
spare liquidity. 

The divorce proceedings 
In considering the application and in particular its jurisdiction to make 
orders with regard to Part 5 of the Foundations Law, the Court agreed 
that it was appropriate for it to have regard to the similar jurisdiction to 
be found within the law relating to trusts, and in particular, the approach 
taken by the Royal Court in the case of Re S Settlement [2001] JLR Note 
37, namely, that in considering an application by a trustee to approve a 
proposed course of action, the Court should ask itself:-

The settlor and his wife had been engaged in lengthy and acrimonious 
divorce proceedings in the High Court in London. One of the issues in 
the divorce proceedings had been whether the wife should receive a 
substantial lump sum or whether there should be an order that certain of 
the assets of the Trust be divided in specie because of the damage that 
would be done to the business if assets had to be realised quickly in order 
to fund a lump sum payment. 

The judge in the divorce proceedings acceded to the settlor’s submissions 
and directed that the wife should receive 23.41% of the ordinary shares 
in the Company but that the shares held by the Wife’s Trust should be 
given up in exchange. 

Tax advice was taken as to the most effective way of achieving the 
result directed by the judge and it comprised the following steps (the 
“Restructuring”):- 

1. There must be a sale of 23.41% of the ordinary shares in the 
Company by the Cypriot Company to the Trustee as trustee 
of the Trust (at market value and the consideration will be left 
outstanding in the form of an interest bearing loan note issued 
by the Trust to the Cypriot Company);

2. The Trustee must make a capital appointment to the settlor of 
23.41% of the shares in the Company less the percentage of 
shares which are considered to be equal in value to the 3.62% 
shareholding in the Cypriot Company held by the Wife’s Trust;

3. Following appointment from the Trust, the settlor will transfer the 
shares in the Company to the wife; 

4. The Trustee will transfer the remaining shares in the Company 
held by it directly (of equivalent value to the Wife’s Trust’s 3.62% 
shareholding in the Holding Company) to the Wife’s Trust, in 
exchange for the Wife’s Trust’s shareholding in the Cypirot 
Company. After this step, the Cypriot Company would be 100% 
owned by the Trust and 23.41% of the shares in the Company 
would be held by the wife or the Wife’s Trust; and

5. It was then proposed that the Cypriot Company would undertake 
a capital reduction to eliminate the loan balance created on the 
sale of 23.41% of the shares in the Company to the Trust.

If very substantial tax charges were to be avoided, it was essential that 
steps 1 – 3 above should take place prior to 6th April 2017. It was also 
preferable but not essential for step 4 to be undertaken before 6th April 
2017. It was in those circumstances that the Trustee sought the Court’s 
approval as a matter of urgency to its momentous decision to effect the 
Restructuring. 

The law  
The approach of the Court where a trustee applies for approval of a 
momentous decision is well established (Re S Settlement [2001] JLR N37 
and Re Otto Poon Trust [2015] JCA 109). The Court must satisfy itself of 
three things:- 

i. that the trustee’s decision has been formed in good faith; 

ii.  that the decision is one which a reasonable trustee properly 
instructed could have reached; and

iii. that the decision has not been vitiated by any actual or potential 
conflict of interest.

An additional factor in the present case was that the wife was not a 
beneficiary of the Trust. As such, the appointment of the shares in the 
Company to the settlor would be made in the knowledge that he would 
then transfer those shares to his wife. The Court was therefore required 
to consider whether the exercise of the power would constitute a fraud 
on the power by reason of it having been made for the impermissible 
purpose of benefiting a non-beneficiary. 

Lewin on Trusts (18th Edition), para 29-263 states:-

“It is open to an appointee, moreover, to apply the property appointed 
as he wishes and in particular to apply it in favour of persons who are 
not objects of the power. An exercise of the power is not vitiated merely 
because the donee [of a power] is aware that the proposed appointee 
intends to do so, nor even if there is an arrangement that the appointee 
should do so, as long as the donee’s purpose in making the appointment 
is the benefit of the appointee and not the benefit of those who are not 
objects.” …”
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Lewin on Trusts (18th Edition), para 29-263 states:-

“Since even an express arrangement to benefit a person who is not an 
object will not of itself invalidate the appointment if the purpose is the 
benefit of an object, it follows ‘a fortiori’ that an incidental benefit to 
such a person is unobjectionable. Hence trustees may exercise a power 
to pay capital to a beneficiary for the purpose of enabling him to meet, 
or making it easier for him to meet, an order made against him in 
proceedings for ancillary relief after a divorce in favour of someone who 
is not an object…”.

In the case of Re The X Trust [2002] JLR 377, the Court agreed that an 
appointment by the trustees of £1.8 million to the husband to enable him 
to meet a lump sum order for that amount in favour of his wife (who was 
not a beneficiary) was and was intended to be for his benefit and was 
therefore not a fraud on a power. 

Application to the facts   
The Trustee had concluded that it was in the best interests of the settlor 
to make the appointment. 

The settlor had properly accepted before the Family Division that the 
assets of the Trust should be considered as a resource available to him 
for the purposes of divorce. He had in the past received a number of 
substantial capital distributions from the Trust. Due to the constraints on 
the liquidity of the business, he wished for the Trustee to give effect to 
the Restructuring. 

Of the adult beneficiaries that had engaged with the proceedings, they 
too wished the Trustee to give effect to the Restructuring. 

Further, it was agreed that if the Restructuring could not be put in 
place prior to 5th April 2017, there would be very substantial adverse 
tax consequences which would not be in the interests of any of the 
beneficiaries. 

If the Trustee refused to give effect to the Restructuring, the only 
alternative order that the Family Division could make would be to order 
the settlor to pay an increased lump sum to the wife. This would likely 
mean a forced sale of some of the assets of the Trust which would be 
disadvantageous to the beneficiaries as it would result in a considerable 
loss of value. 

As a minority shareholder in the Company (the wife would hold less than 
25% of the shares), she would not be able to block an Extraordinary 
Resolution which would prevent any disruption to the conduct of the 
underlying business. 

The settlor was the entrepreneurial driving force behind the business 
and the long-term interests of the beneficiaries was best served by the 
settlor being able to devote his attention to the business without being 
distracted by continuing hostile matrimonial litigation. 

A complicating factor was that the wife had appealed against the 
judge’s order. The effect of that appeal was not to stay the judge’s 
orders and the Trustee considered it should implement the Restructuring 
notwithstanding the appeal. The Trustee had taken advice in relation 
to the wife’s appeal to the effect that if the appeal was dismissed, the 

cost of delaying the Restructuring in terms of tax payable would be very 
substantial. Further, as the settlor was not appealing the judge’s order, 
even if the appeal was dismissed, the Restructuring would still need to 
be carried out. 

On behalf of the minor, unborn and unascertained beneficiaries, the 
guardian ad litem noted that the effect of the Restructuring would 
be to remove assets from which the beneficiaries might in due course 
otherwise benefit. However this was outweighed by the interests of 
the family as a whole in bringing an end to the acrimonious divorce 
proceedings, enabling the settlor as the entrepreneurial driving force to 
continue to increase the assets of the Trust, and avoiding the adverse tax 
consequences which would follow from any alternative course of action 
or any delay in putting the Restructuring into effect. Taking these matters 
in the round, and noting the agreement of the parents of all the minor 
beneficiaries, the Trustee’s decision was supported. 

The Royal Court concluded that the decision of the trustee was eminently 
reasonable, was clearly in the best interests of the settlor, but was also 
reasonable from the perspective of the other beneficiaries for the reasons 
articulated by the guardian ad litem. The Court was also satisfied that 
the decision was being taken for the purpose of benefitting the settlor, 
not the wife and therefore was not a fraud on a power.  The Royal Court 
gave its blessing to the Trustee’s decision to take such steps as were 
necessary to give effect to the Restructuring. 

Damian Evans of Walkers acted as guardian ad litem.
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In In the matter of the H and J Trusts [2016] JRC 237, the Court had before 
it two applications to rectify two separate trusts created by declarations 
of trust which were in identical terms save for the beneficiaries.  The 
trustee was the same for both trusts and both trusts were established 
to settle shares in the same company.  Both were discretionary trusts 
originally established under the law of Gibraltar. The governing law of 
the Trusts was changed to the law of Jersey in April 2016.  It was on the 
change in the proper law that the issue which trustee and beneficiaries 
wished to be rectified came to light.

The issue arose out of the wording of the third and fourth schedules, 
which were as follows: 

“The Third Schedule hereinbefore referred to:

(The Beneficiaries)

1.   [The client], 

2.  The wife or widow of the [client], (whether or not for the time 
   being remarried). 

3.  The children and remoter issue of [the client] (whether present 
   or future).  

The Fourth Schedule hereinbefore referred to: 

(Excluded Persons)

1.  The Settlor or its Directors, Shareholders or Officers for the 
   time being.

2.  Any person being a trustee or having the power of appointment 
   of trustees in the Fifth Schedule hereto.

3.  Any person, body or its Directors, Shareholders or Officers for 
   the time being who has any legal power to direct the Trustees 
   in the exercise of their power.

4.  Any Gibraltarian or Resident of Gibraltar within the meaning 
   of the Companies (Taxation and Concessions) Ordinance 
   1983.”

The term “Settlor” used in the Fourth Schedule was not defined in 
the trusts. Article 1 of the Trusts (Jersey) Law 1984 defines the term 
“settlor” as a person who provides trust property to a trust. Both “client” 
beneficiaries had done so in each case. It was therefore arguable that 
notwithstanding the Third Schedule, the “client” was excluded from 
benefit under the Fourth Schedule.  

The test for rectification in Jersey (see Re Sesemann Will Trusts [2005] JLR 
421) is as follows:

“There are three requirements:-

a.   The Court must be satisfied by sufficient evidence that a 
   genuine mistake has been made so that the document does 
   not carry out the true intention of the parties.  

b.  There must be full and frank disclosure.

c.  There should be no other practical remedy. The remedy of 
   rectification remains a discretionary remedy.

Accordingly, rectification is a remedy of last resort, only to be used 
when there is no other method of achieving the desired result.”

The Royal Court was satisfied that there was a genuine mistake in 
each case. It was not the intention of the “clients”, or of the original 
trustee who declared the trusts, to exclude the “clients” as beneficiaries; 
the contrary intention was the case.  The “clients” were intended to 
benefit and this was simply an error in the drafting. Further, the Court 
considered that the good ongoing administration of the trusts required 
that the issue should not be left open to one of construction and the 
possibility of future challenges by beneficiaries and it therefore amended 
the first line in the Fourth Schedule of each trust so that it would read, 
with retrospective effect: “The Trustee or its Directors, Shareholders or 
Officers for the time being”.
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In In the matter of the A Family Trust [2017] JRC 014, the Royal Court set 
aside certain transfers of UK situs assets made by the settlors into the A 
Family Trust (the “Trust”). 
  
The Trust was declared by the trustee in April 2015 and was a discretionary 
Jersey law trust.  The beneficiaries were two of the three adult children 
of the settlors and their children and remoter issue.  The settlors were 
excluded from benefit. 

Background  
In 2005, the settlors sold their successful hotel and restaurant business 
in England and retired to live in a foreign jurisdiction.  In 2014, they 
considered moving back to England.  At that time, their assets comprised 
their home in the foreign jurisdiction and four investment accounts with 
a foreign bank.  

They took tax advice from a firm of London lawyers. The advice was 
that whilst they remained non-UK domiciled, any of their non-UK assets 
which were transferred into a trust would remain free from IHT, even if 
the representors acquired a UK domiciled status on coming back to live in 
England.  Furthermore, UK assets could be sheltered from IHT if the trust 
held those assets via a non-UK company.  

It was thought that the assets to be transferred would constitute the 
home and funds from the investment accounts with the foreign bank.  
In general terms, the settlors were advised that assets transferred into a 
trust would not attract UK tax consequences, unless they constituted UK 
assets, although there was no further explanation of what was meant 
by UK assets.  

The settlors decided to keep their foreign home in their own names (with 
the intention to sell it in due course), but to settle the four investment 
accounts held with a foreign bank which they therefore assumed were 
non-UK assets.  On that basis the four investment accounts were added 
to the Trust.  

There was no inquiry on the part of the London lawyers or the Trustee as 
to whether the assets held within the accounts comprised UK assets. It 
transpired that some 38% of the assets added were situated in the UK, 
giving rise to an immediate IHT charge equivalent to 20% of the value of 
the UK assets added, with ongoing tax consequences for the Trust.  The 
position was that until the settlors could sell their foreign property, they 
could not meet the tax liability and if it was to be paid out of the eventual 
sale proceeds that would diminish the funds they had to live off for the 
rest of their lives.  

Test for mistake
The test for mistake under Article 47E of the Trusts (Jersey) law 1984 
was considered in the case of In the matter of the Robinson Annuity 
Investment Trust [2014] (2) JLR Note 6:-

“The statutory test under art. 47E(3) is, however, for all practical 
purposes identical to the test that has been established by the courts 
on applications under art. 11, i.e. the court has to ask itself (a) 
whether there was a mistake on the part of the settlor; (b) whether 
the settlor would not have entered into the transaction but for the 
mistake; and (c) whether the mistake was of so serious a character 
as to render it unjust on the part of the trustee to retain the property 
(In re Lochmore Trust [2010] JRC 068 applied).  It is also clear from 
the case law on art. 11 that it does not matter whether the mistake 
is of fact, law, effect or consequences.  A mistake as to the tax 
consequences of a trust or a transfer to a trust is a mistake for these 
purposes (In re S Trust [2011] JLR 375 applied).  The definition of 
‘mistake’ in art. 47B(2) is to the same effect.”

Decision
The Court was satisfied that this was a clear case of mistake on the part 
of the settlors who had assumed that their investment accounts held with 
a foreign bank were non-UK assets.  If they had known that regard would 
be had to the situs of the assets held through those accounts, then they 
would have either sold them or transferred them to an offshore company 
and then settled that company into the Trust. They had no reason to incur 
an immediate charge of 20% of the value of the UK assets settled.  

The settlors had wished to shelter assets from IHT for the benefit of their 
family, but they now found themselves with a substantial liability that 
they could not meet and which would deplete the assets saved for the 
rest of their lives.  

The Royal court was therefore satisfied that the settlors would not have 
settled the UK assets in the investment accounts but for that mistake.  
Furthermore, the mistake was of a serious character such as to render it 
unjust on the part of the Trustee to retain those UK assets.  The disposition 
by the settlors of the UK assets into the Trust was set aside and as such 
the Trustee became liable to transfer those assets back to the settlors.  

Setting aside transfers into trust 
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