
With 2017 nearly half way gone, we 
look back over the events of the last 12 
months and ahead to what is coming up 
in the next year in employment law in the 
Channel Islands.   

A happy result of the merger of AO Hall 
in Guernsey with Walkers, who have a 
presence in Jersey, is that we are now able 
to bring you a summary of events across 
the Bailiwicks of Guernsey and Jersey. As 
each Island is influenced by the activities of 
the other, we hope this is useful not only 
to businesses who operate in both Islands 
but also to those who are active only in 
Guernsey or Jersey.

Pan Islands Update
Data Protection
The countries of the EU, including the UK 
(despite Brexit), will be adopting the new 
General Data Protection Regulation (GDPR) 
with effect from 25 May 2018. The States 
of Jersey and the States of Guernsey have 
each committed to adopting duplicate 
legislation to that being adopted in the UK 

in order to ensure harmonious movement 
of data. Both Islands already work together 
in the field of data protection by sharing 
the costs of the Data Protection Regulator 
and her office.

The current principles of data protection 
are largely replicated in the GDPR but 
the new regime places much stricter 
requirements on data controllers. The new 
GDPR rules will be underpinned by a much 
tougher penalty regime than is currently 
in place and includes a much greater 
role for the Data Protection Regulator.  
Guernsey and Jersey are drafting their 
laws separately but both will be heavily 
based on the UK position and both Islands 
will continue to share and fund the Data 
Protection Regulator. Once each Island 
decides on the details of its proposed 
regime to implement GDPR, employers will 
need to take steps to ensure compliance or 
face substantial fines.

This is a development of significant 
importance and many businesses are 
already committing substantial time and 
resources to becoming ‘GDPR ready’.

Guernsey Update
Guernsey Legislation Update

Housing Law/Population Management
From 3 April 2017 the new population 
management regime took effect, with the 
Population Management (Guernsey) Law 
2016 replacing the old Housing Control 
and Right to Work Laws.  

Everyone who now lives and/or works in 
Guernsey aged 16 or older must hold either 
a certificate or permit to evidence their right 
to live or work on the Island. A certificate is 
issued to those entitled to live in Guernsey 
and undertake any type of employment 
whereas a permit is issued on a conditional 
basis, such as working in a specific job 
(Employment Permit) or evidencing an 
entitlement to live with a specific person 
(Family Member Residence Permit). 

Employment permits, when issued, relate 
either to Open Market or Local Market 
accommodation with Local Market 
Employment Permits being sub-divided into 
short term (STEP) up to one year, medium 
term (MTEP) up to five years, and long 
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term (LTEP) up to eight years. STEPs can be 
reissued on application for a continuous 
aggregated period up to a maximum of 
5 years. Once a STEP or MTEP holder has 
reached their maximum period of residence 
allowed under the law they will be required 
to take a “recognised break in residence” 
at least equal to their time spent living in 
the Island under permit. Conversely, an 
LTEP holder will become an “Established 
Resident” after working continuously under 
permit for eight years. They will no longer 
be tied to a particular job and, provided they 
do not move away from Guernsey, will be 
eligible to apply for a Permanent Resident 
Certificate after living on the Island for a 
total of 14 years. As a Permanent Resident, 
they will have the right to leave and return 
at any time. Transitional provisions will 
apply to current licence holders which vary 
depending upon the type of licence held.

In terms of the Open Market, owners and 
lawful occupiers of private family homes 
which continue to be registered on Part A of 
the Housing Register will be entitled to apply 
for an Open Market Resident Certificate 
which will enable them to work lawfully in 
Guernsey. Those occupying properties in 
future in the newly created Part D (Houses 
in Multiple Occupation) will be limited to 
a maximum period of five years’ residence 
in Guernsey before they must take a 
recognised break in residence at least equal 
to their immediately preceding period of 
residence in the Island. Specific rules apply 
to those already resident in a Part D (Houses 
in Multiple Occupation) property when the 
law came into force and advice should be 
sought on individual circumstances.

Maternity Leave Part 2 – Introduction 
of New Maternity and Parental 
Benefits
While the entitlement to take maternity, 
maternity support, adoption and adoption 
support leave became part of Guernsey law 
on 1 April 2016 it was not until 1 January 
2017 that a new and more comprehensive 
system of ‘parental benefits’ replaced the 
old maternity grant and allowance. The 
new system of social security benefits 
introduced a new grant for all mothers 
and a newborn care allowance that can be 
switched between parents (provided the 
recipient has made sufficient social security 

contributions). Parents adopting children 
have entitlement to similar benefits. 

Minimum Wage
With effect from 1 January 2017 the 
minimum wage rates in Guernsey increased 
with the Adult rate increasing from £6.85 
to £7.20 and the Young Persons’ rate 
increasing from £6.10 to £6.50. The 
maximum figure which can be offset for 
accommodation only has increased from 
£64 to £66 per week and the offset for 
accommodation and food has increased 
from £92 to £95 per week.

Guernsey Case Law Update

2016 and early 2017 were a reasonably 
busy period for employment decisions 
in Guernsey with thirteen decisions 
being given by the Employment and 
Discrimination Tribunal and three 
judgments from the Royal Court. Around 
half the cases focussed on the (in)adequacy 
of the procedures used by employers, 
when having regard to their size and 
resources, prior to dismissing an employee. 

Multiple decisions confirmed the 
importance of clarity in communication 
between employers and employees, with 
employers who failed to be sufficiently 
clear finding themselves on the wrong end 
of the Tribunal’s decision. 

The Tribunal also handed down decisions 
which provide guidance on the more 
technical aspects of its own procedure, 
including the unusual case where an 
employee filed the ET1 form to start 
the claim and then declined to take any 
further steps and essentially disappeared 
from proceedings (Keisa v 1st Class 
Cleaning Services Limited). Unlike the 
Magistrates’ Court or Royal Court where a 
plaintiff would be required to pursue their 
claim actively, the Tribunal case proceeded 
all the way through to a final decision, 
although no hearing was held and the 
Tribunal made its decision on the parties’ 
written submissions.  

For the first time the Royal Court dealt with 
a claim arising out of Guernsey’s minimum 
wage legislation (Lange v Waters). The 
case demonstrates how important it is for 
an employer to make as clear as possible in 
the employment documentation the hours 

to be worked and for which the minimum 
wage must be paid.  

Guernsey Forecast

Parental Leave
The Committee for Employment and Social 
Security is currently working on proposals 
for shared parental leave and is intending 
to submit its conclusions to the States of 
Guernsey by the end of the summer. It will 
be proposing a simplified version of the UK 
shared parental rights regime.

Disability Discrimination
The States of Guernsey Employment 
Relations Service has confirmed that, as 
the employment law aspects are but a 
small part of the much bigger disability and 
inclusion strategy, disability discrimination 
legislation affecting employment will not 
be brought before the States of Guernsey 
during 2017 and probably not during 
2018 either. 

Jersey Update
Jersey Legislation Update

Discrimination (Age) (Jersey) 
Regulations 2016 (the “Regulations”)
The Regulations which prohibit age 
discrimination, including in the work 
place, were introduced with effect from 1 
September 2016. Age now joins the other 
characteristics protected by Jersey law 
(being race, sex, sexual orientation, gender 
reassignment, maternity and pregnancy).  

We are now in a transitional period (ending 
1 September 2018) during which Jersey 
employers (a) will still be able to require 
employees to retire at the States of Jersey’s 
pensionable age (being 65) without having 
to show any justification but (b) cannot 
force an employee to retire before the 
States’ pensionable age without sufficient 
justification. After the transitional period 
ends, forcing an employee to retire at 
any age may be an act of discrimination 
enabling the employee to bring a 
successful claim for unfair dismissal unless 
the employer can show that requiring the 
retirement was a proportionate means of 
achieving a legitimate aim.  

The prohibition on age discrimination 
has application to pensions although the 
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Regulations include a specific carve out 
for pension schemes that is much wider 
than the carve-out contained in UK law.  
However employers and trustees must be 
careful to administer the scheme so that 
it remains within the boundaries of the 
Jersey carve out. A particular problem area 
is likely to be where a discretion is being 
exercised by the employer or trustee.

Employment (Amendment No.10) 
(Jersey) Law 2016
From September 2016, the position of 
employees working under a fixed term 
contract was brought into line with 
permanent employees as regards the 
qualifying period for which the employee 
must have been employed in order to 
gain the statutory protection from unfair 
dismissal. Previously, fixed term employees 
were able to bring a claim much sooner 
than their permanent colleagues but 
now all employees must have 52 weeks’ 
continuous employment to qualify to bring 
a claim for unfair dismissal (save in relation 
dismissals that are deemed automatically 
unfair and for which there is no minimum 
qualifying period of employment). 

From 1 April 2017 statutory employment 
protection has been given to Armed 
Forces Reservists, being the members of 
the Jersey Field Squadron. Reservists (a) 
have the right to return to the same job 
or an equivalent job after reserve service, 
(b) have their period of continuous 
employment protected, despite having 
taken a break from employment to go 
on reserve service and (c) are granted 
protection from unfair dismissal with no 
qualifying period of employment where 
that dismissal is related to membership of 
the reserves.

The Tribunal now also has the ability to 
award compensation equivalent to up to 
four weeks’ pay to an employee where 
the employer has failed to comply with 
administrative type provisions contained 
in the Employment (Jersey) Law 2003.  
Such provisions are, for example, where 
the employer has not provided the 
written terms of employment, pay slips or 
complied with statutory rest requirements. 

Employment (Minimum Wage) 
(Amendment No.10) (Jersey) Order, 
2016
With effect from 1 April 2017 the minimum 
wage was increased from £6.97 to £7.18 
per hour, being the largest percentage 
increase since 2008. Trainee rates also 
rose to £5.29 and £6.28 per hour for a 
first and second year trainee respectively.  
Offsets similarly increased with an offset 
of £78.58 per week permitted in respect 
of accommodation and £104.76 for 
food and accommodation. The increases 
followed the rejection in November 2016 
of proposals to increase the minimum 
wage in Jersey (by a further 2p) to bring 
Jersey into line with the UK ‘national living 
wage’ and to keep up with the Guernsey 
increase.

Scrutiny Review of Zero Hours 
Contracts
The popularity of zero hour contracts in 
Jersey lead to a Scrutiny Review by the 
Social Security Panel and its conclusions 
were delivered in November 2016. The 
Panel’s findings suggested that there was 
a low level of understanding amongst 
employees as to the details of their 
employment contracts. The Panel went on 
to make 21 recommendations to avoid the 
misuse of zero hour contracts but rejected 
the idea that exclusivity clauses (restricting 
zero hours staff to working for a single 
employer) be abolished in line with UK 
law on the basis that doing so would be of 
little or no benefit to employees.  

Included in the 21 recommendations made 
by the Panel were:

a. Improvements in communications to 
enhance awareness;

b. Increased vigilance to ensure that 
employees are receiving additional 
contractual holiday pay; and

c. Amendments to the Employment 
(Jersey) Law 2003 to allow a Social 
Security officer to refer a zero hours 
contract to the Jersey Employment 
and Discrimination Tribunal to 
determine whether its use was 
appropriate in the circumstances.

Jersey Case Law Update

Disputes over whether individuals are 
employees or not is a hot topic in the 
UK, particularly in relation to the “gig” 
economy, with high profile decisions 
going against Uber and CitySprint. It is 
likely that, given similar facts, the Jersey 
tribunal would adopt an approach similar 
to the UK. In Mr F Ovidiu v Lumilite UK 
Limited, the Jersey tribunal demonstrated 
a willingness to look at the reality of the 
relationship between a business and an 
individual contracted to perform services 
for it, although in this case the Tribunal 
found that an employment relationship 
did not exist and the individual was not 
employed by the respondent. 
 
In Bisson v Condor the Tribunal was 
asked to consider discrimination on 
the grounds of gender reassignment. 
Ms Bisson brought a claim for direct 
discrimination after a member of Condor’s 
staff told her to use a disabled toilet. She 
also said the use of words rather than 
symbols on toilets amounted to indirect 
discrimination. Discrimination law in 
Jersey, unlike Guernsey, is not limited 
to the workplace and the claimant was 
not an employee of Condor. However 
Condor was being held accountable 
for the behaviour of an employee. The 
matter did not proceed to a full judgment 
and instead was resolved by way of the 
Tribunal making recommendations with 
the parties’ agreement.

The Tribunal issued its first judgment 
where it dealt with (a) the amount of 
compensation it could order under the 
Discrimination (Jersey) Law, 2013 in 
respect of the hurt and distress caused to 
the complainant and (b) how to apportion 
the payment of that compensation 
between the various respondents 
(Flanagan v Island Greetings Limited). 
This decision is significant to employers 
as the Tribunal held that the maximum 
amount of £10,000 referred to in the 
Discrimination (Jersey) Law, 2013 does not 
act as a cap on the cumulative total that 
could be awarded. Instead, £10,000 could 
be awarded in respect of a victimisation 
claim and a further £10,000 could be 
awarded in respect of a harassment claim. 
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Jersey Forecast

After a busy last 12 months, no changes are planned to Jersey’s employment legislation for the rest of 2017. The consultation on disability 
discrimination is on-going but without any fixed date for changes.
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The information contained in this advisory is necessarily brief and general in nature and does not constitute legal or taxation advice. Appropriate legal or 
other professional advice should be sought for any specific matter.
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