
Following an unprecedented course of events in a Cayman Islands 
case under section 238 of the Companies Law (2016 Revision) 
(“Law” and “Fair Value Proceedings”) the Grand Court of the 
Cayman Islands (“Court”) has held that (a) a consent order for 
an interim payment entered into between the company and the 
dissenters is binding upon the company when made; and (b) the 
dissenters were acting reasonably in presenting a winding up 
petition following a failure by the company to make payment 
pursuant to that consent order and having no bona fide dispute on 
substantial grounds that the debt was due and payable. 

In In the matter of Trina Solar Limited Walkers, with the assistance 
of leading counsel Robert Levy QC, acts for the dissenters, which 
are all funds managed by Hong Kong based fund manager Maso 
Capital, which had their shares cancelled as part of a management 
buy-out that was completed by way of statutory merger under Part 
XVI of the Law and exercised their statutory right to dissent from 
the merger. 
 
Background
In this case, the company and the dissenting shareholders had 
agreed by way of a consent order that the company would make an 
interim payment of the merger consideration paid to shareholders 
whose shares were expropriated as part of the merger.  This consent 
order had been approved as to form and content by Walkers (acting 
for the dissenting shareholders) and the attorneys acting for the 
company, executed by the Judge, The Honourable Justice Segal, 

1 This has now been determined, with the Court upholding the decision in In re Qihoo 360 Technology Co., Ltd (Unreported, 26 January 2017, Quin J)  
 that the Court does have such jurisdiction.  See In the matter of Qunar Cayman Islands Limited (Unreported, 8 August 2017, Mangatal J).

and sealed by the Court.

On the eve of the payment date required by the consent order, 
the company sought an extension of time to pay, stating that 
certain “internal issues” had arisen relating to the payments.  The 
dissenters sought further information as to the reasons for the 
delay.  No explanation was provided, and the dissenters made 
demand for payment after the date for payment had passed. 
 
The company then alleged that it was not required to make payment 
pursuant to the consent order due to a variety of purported legal 
bases, and, in the evidence in support of an application for the 
consent order to be set aside, explained that the reasons that the 
company did not want to make the payments were that:

(a)  it had received legal advice that the consent order was 
defective because interim payment applications could not be 
made by consent; 

(b)  a jurisdictional challenge to the power of the Court to make 
an order for interim payments was being run in two other 
cases under section 238 of the Law (which was known to the 
company before giving instructions to sign the consent order), 
and the company, and certain unnamed stakeholders in the 
company, had decided that they did not want to pay pending 
the outcome of those challenges;1 and 

(c)  those same unnamed stakeholders in the company had not 
consented to the payment being made (even though the 
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consent order had been signed on behalf of the company). 

 
Effectively, the company had had a change of heart with respect to 
the making of the interim payments and no longer wanted to make 
payment as agreed. 

Following the company’s refusal to pay the interim payment on 
what the dissenters considered were unsustainable technical 
grounds, and that, as a result, there was no bona fide dispute on 
substantial grounds as to the obligation on the company to make 
payment of the interim payments pursuant to the consent order 
which were then due and payable, the dissenters filed a winding 
up petition against the company in reliance upon, inter alia, the 
ground of insolvency. 

The Arguments
The company filed an application to set aside the consent order 
(rather than an application for an extension of time), and argued 
that:

1. The consent order was technically deficient as no summons had 
been issued in relation to it; 

2. Alternatively, the consent order did not comply with the 
requirements of Order 42, rule 5A of the Grand Court Rules; 

3. Alternatively, that the Court should grant relief to the company 
from its obligation to make payment under the consent order 
on the basis that the company had offered to make a payment 
into Court; and

4. Further, that there was no binding obligation on the company 
to pay which would result in a contractual obligation 
irrespective of the terms of the consent order itself, and even 
if there was this contract was void by reason of common 
mistake by all parties. 

The company also filed an application to strike out the winding up 
petition, on the grounds that:

1. The winding up petition was flawed as the dissenters did not 
believe that the company was insolvent and were using the 
winding up petition to put improper pressure on the company in 
circumstances where the dissenters had an alternative remedy, 
constituting an abuse of process;

2. The debt the subject of the petition was disputed on bona fide 
and substantial grounds (that is, the company’s arguments being 
made on the application to set aside the consent order); and

3. There was no evidence of insolvency of the company which will 
not be able to be established to the satisfaction of the Court on 
the hearing of the petition. 

In relation to the application to set aside the consent order, the 
dissenters argued that:

1. The consent order was not technically deficient;

2. Even if it was, the consent order was still an order of the Court 
which had not been appealed; and

3. In any event, the consent order constituted a binding contractual 
obligation on the company to make payment which was itself 
enforceable. 

In relation to the strike out application, the dissenters argued that:

1. The company was obliged to make payment of the monies 
owing, and had indicated that it was unwilling to do so, and 
was therefore cash flow insolvent on the basis that the Court 
was entitled to treat evidence that the company was unwilling 
to pay an indisputable debt as evidence of the company’s 
inability to pay;

2. There was no bona fide dispute on substantial grounds as to the 
obligation to pay (the Court by that time having determined the 
issue on the application to set aside the consent order in favour 
of the dissenters which is discussed further below); 

3. The company had not established that it was solvent; and

4. The presentation of the petition was not an abuse of process, 
the dissenters having no knowledge of the basis for the failure 
to pay other than the unsustainable technical arguments and 
no alternative remedy available to them. 

Following the hearings of the application to set aside the consent 
order and the strike out application, the interim payments were made.
 
The Rulings
In two written judgments In the matter of Trina Solar Limited 
(Unreported, Segal J, 18 July 2017) and (Unreported, Segal J, 25 
August 2017), the Court held that:

Consent Order
In relation to the consent order, the Court wholly accepted the 
arguments made by the dissenters, in that the consent order was 
(a) a binding order of the Court; (b) was a consent order for the 
purposes of Order 42, rule 5A of the Grand Court Rules; and (c) 
was in any event a binding agreement which was evidenced and 
formalised in the consent order.  The Court ultimately extended 
time for payment by 7 days, and held that costs of the application 
to set aside the consent order should be paid by the company on 
the standard basis forthwith.
 
Strike Out
On the basis that the interim payments had been made subsequent 
to the hearing of the strike out application, the dissenters 
accepted that the petition could no longer be successful.  The 
Court therefore held that the petition should be struck out as it 
was bound to fail.  However, the Court accepted the arguments 
made by the dissenters, and held that the dissenters had acted 
reasonably in presenting the petition, in that the grounds asserted 
by the company in support of the proposition that the consent 
order was invalid were “not seriously arguable” [28], and that “I 
do not consider that the presentation of the Petition should be 
characterised as an abuse in the present case” [32]. The Court 
ordered costs of both the strike out application and the petition be 
paid by the company.  Specifically, it was held that: 

“But it seems to me that for the reasons given by Mr Levy QC 
the Dissenting Shareholders were entitled to present, and did 
not behave unreasonably in presenting, the Petition (prior 
to the making of the interim payments). The Company had 
committed itself to make the interim payments and agreed to 
formalise that obligation in an order of the Court (that is the 
Consent Order). The failure to comply with the Consent Order 
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was a serious and clear default. The Company was in breach 
of a clear and substantial payment obligation. There was no 
proper basis on which it could be said that the Company was 
not liable or that a substantial dispute existed as to its liability. In 
such circumstances an unpaid creditor is in my view entitled to 
present a winding up petition and require the debtor to show 
that it is in fact able to pay its debts.” [22] 

And 

“While the Dissenting Shareholders adopted a tough stance 
by giving the Company no additional time in which resolve 
its problems (and have not justified the delay in notifying the 
Company of the presentation of the Petition), I am satisfied 
that on this occasion they acted reasonably in presenting the 
Petition. The Company had failed to pay liabilities that could 
not properly be disputed and had failed to provide any proper 
justification for its default.” [24]
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