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The Cayman Islands’ New Arbitration Law

Arbitration has in the past decade or so become increasingly popular around the world as a method of resolving commercial disputes and 
obtaining a binding and internationally enforceable decision. However, until very recently, the legislation governing arbitration in the Cayman 
Islands has been viewed as outdated and out of step with accepted international standards, meaning that parties historically have been reluctant 
to select the Cayman Islands as their chosen seat of arbitration.

The new Arbitration Law 2012, which came into force on 2 July 2012, should change that perception and ushers in a new era with a modern and 
flexible legislative framework for arbitration that should see the Cayman Islands becoming more attractive as a venue for arbitration.

The new law is based on the UNCITRAL Model Law and draws on the arbitration laws of other common law jurisdictions including the United 
Kingdom. Three principles underpin it: First, that disputes should be resolved by an impartial arbitral tribunal without undue delay or expense. 
Secondly, that there should be increased party autonomy in that the parties themselves should be free to agree how their disputes are resolved, 
subject only to such safeguards as are necessary in the public interest. Thirdly, in a deliberate move away from the previous legislation, that the 
level of judicial supervision should be limited. The powers conferred on an arbitral tribunal appointed under the new law are extremely wide, with 
the tribunal effectively able to award any remedy or relief that could have been ordered by a Court if the dispute in question had been subject to 
civil proceedings in Court.

Arbitration, as a binding and enforceable method of dispute resolution, is capable of offering significant advantages over traditional litigation in 
Court in number of areas: 

Recognition and Enforcement
The Courts of the Cayman Islands will ordinarily recognise an agreement to arbitrate. As a binding method of dispute resolution, arbitration also 
currently has a significant advantage over traditional litigation in that, all other things being equal, it is often easier to enforce an arbitral award 
across national borders than it is to enforce a Court judgment or order. The reason for this is the widespread application and reciprocal nature 
of the 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, to which the Cayman Islands (through the 
United Kingdom) is a signatory. The convention has been ratified by and applies to the majority of jurisdictions around the world, including 146 
of the 193 United Nations member states.  

Finality and Appeals
An award made by an arbitral tribunal pursuant to an arbitration agreement is final and binding upon the parties and is capable, with the 
permission of the Court, of being enforced in the same way as a judgment or order of the Court. Unlike final orders of the Court, which can 
generally be appealed on  points of law or fact, the Arbitration Law 2012 substantially limits the circumstances in which it is possible to appeal an 
arbitral award and the parties, if they so wish, are even able to opt out of that limited right of appeal.
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Confidentiality
The new legislation stipulates that arbitral proceedings shall be conducted in private and confidentially. There is no public record of arbitral 
proceedings, no public statements of the parties’ respective positions, nor any public hearings or reported judgments. The proceedings are 
conducted entirely as a private matter between the parties and confidentiality is protected by the law. This is in contrast to Court proceedings, 
where certain documents and hearings are open to the public unless the Court orders otherwise.

Expertise 

Although the Cayman Islands has an experienced judiciary well used to dealing with complex cross-border commercial disputes, one of the key 
advantages of arbitration is that the parties are able to choose their tribunal or stipulate the mechanism whereby that tribunal is chosen, rather 
than being allocated a judge by the Court. So, for example, where the resolution of an anticipated dispute is likely to require knowledge and 
experience in a particular specialist area (say in forensic accounting), then an expert in that specialist area can be selected as the arbitrator.

Speed and Flexibility 
When they agree to arbitrate, the parties have a high degree of flexibility in deciding upon the manner in which their dispute should be resolved. 
They can, for example, agree on the identity of the arbitrator, the number of arbitrators, the seat of the arbitration, the applicable law and the 
procedural rules to be applied.  The parties are able to tailor procedures to fit the nature of the dispute, at the outset or during the course of the 
proceedings, in a way that would not be possible if the dispute was being litigated and subject to the rules of the Court.

Costs Savings
The flexibility of the arbitral process affords the parties considerable scope to limit what traditionally have been the most expensive areas of Court 
litigation. So, for example, the parties may wish substantially to restrict the extent of the discovery of documents, to limit the nature and extent of 
the factual or expert evidence, or even decide that an oral hearing should be dispensed with altogether and the dispute determined on the papers. 
The tribunal is obliged under the new law to conduct the arbitration without unnecessary delay and without incurring unnecessary expense, whilst 
allowing each party a reasonable opportunity of presenting its case.  However, the parties will need to pay the fees of the arbitrators, the venue 
and any arbitral institution used.

Conclusion
The Arbitration Law 2012 is a welcome step forward for the Cayman Islands. It is a significant improvement on its predecessor and provides a 
solid foundation for the effective conduct of international commercial arbitrations in the jurisdiction. However, arbitration is not suitable for every 
dispute and specific advice should be sought as to what dispute resolution mechanism may be appropriate in each instance.
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Walkers works in exclusive association with Taylors in Bermuda, a full service commercial law firm providing advice on all aspects of Bermuda law.

Disclaimer
The information contained in this advisory is necessarily brief and general in nature and does not constitute legal or taxation advice.  Appropriate legal or other professional advice should 
be sought for any specific matter.
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