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Jersey -  New Security Interests Law

Introduction
As from 2 January 2014, Jersey has a new, modern, flexible regime for taking security over intangible property, such as shares, units, bank accounts and 
contractual rights.

This supersedes the Security Interests (Jersey) Law 1983 (the “1983 Law”) which previously governed such matters. The 1983 Law however continues to govern 
all existing security created prior to 2 January 2014, unless and until further collateral is added to an existing security agreement which was not originally 
envisaged when it was entered into. In such cases, the new law will govern the security interest created in such collateral. Alternatively, the parties may agree 
that the new law will apply generally.

Security Interests (Jersey) Law 2012
The Security Interests (Jersey) Law 2012 (the “SI Law”) governs the taking of all security over intangible property in Jersey. The principal features of the SI Law 
are that it provides:

 1. a unified concept of security interest, which additionally permits charges (hypothecs) to be created. The methods previously used for taking security over  
  intangible property, namely by possession of certificates of title to shares or life policies, control of accounts or generally by assignment of title continue to  
  be available;

 2. the ability to secure present and future intangibles with minimum formality through a single agreement;

 3. the introduction of a registration system for security interests which can be found at https://sir.jerseyfsc.org. The system is fully automated with registrations  
  and updates requiring completion of simple on-line statements; and

 4. a range of efficient, easily exercisable, default remedies for secured parties.  The 1983 Law provided only for the exercise of a power of sale of collateral  
  and the appropriation of monies.

There are, however, a number of specifically excluded transactions and interests listed in the SI Law, in respect of which security may not be created. These 
include stock and securities lending and repo arrangements, rights of set–off and netting, and liens and charges arising by operation of law. 

 

Creation of security
The SI Law applies only to security interests created by agreement and there are two fundamental steps that need to be taken to ensure that a security interest 
is valid and binding: “Attachment” and “Perfection”.
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Attachment
The general rule for Attachment is that a security interest “attaches” to the relevant collateral when:

 1. value, being something sufficient to support an onerous contract (contrat à titre onéreux), and which includes an antecedent debt or liability, has been  
  given with respect to the security agreement;

 2. the chargor has rights in the collateral or power to grant rights to the secured party; and

 3. one or both of the following apply:

   (a) the secured party or someone on its behalf has possession or control of the collateral; and/or

   (b) the security agreement is in writing, signed and adequately identifies the collateral.

The significance of Attachment is that it causes the security interest in the collateral to become enforceable against the chargor.  The SI Law also confirms that a 
chargor may grant valid security in relation to obligations owed by a third party. There was some debate about whether this was possible within the framework 
of the 1983 Law.

Perfection
There are then three ways in which the security interest may be “perfected”. This is required so that the security interest is valid and binding as against third 
parties, such as other creditors, the Viscount or a liquidator.

The three methods of Perfection are by way of registration, possession and/or control.

 1. The registration of a security interest is made by submitting an online financing statement. This method of perfection is of general application and is  
  expected to be used for all security interests under the SI Law, absent particular concerns surrounding confidentiality, and even where one of the other  
  two methods of perfection may be possible.

 2. Where the collateral is a “documentary intangible”, its possession by or on behalf of a secured party will perfect a security interest that has attached to it.   
  Documentary intangibles consist of negotiable instruments such as bills of exchange and promissory notes. Also included are negotiable investment  
  securities, which are securities that are transferable by delivery or delivery and endorsement, such as bearer shares or bonds.

 3. In certain cases, the control of collateral by or on behalf of a secured party will perfect a security interest which has attached to it. This applies to bank  
  accounts (including securities accounts), investment securities that are certificated but which are not bearer securities, and uncertificated securities held in  
  a settlement system where:

   (a) the operator of the system holds them in a sub-account for the chargor, and the secured party holds a power of attorney with respect to them;

   (b) the operator has been instructed only to effect a transfer if directed by the secured party; or

   (c) the secured party has been entered in a register, maintained by the operator or by the issuer, which determines legal title.

The SI Law helpfully confirms that a right of a chargor to substitute equivalent collateral or withdraw excess collateral does not itself mean that the collateral is 
not under the control of the secured party.

A chargor may benefit from temporary perfection (or temporary continued perfection) of the relevant security interest for a period of thirty days in certain 
circumstances. This happens where, for example, the original collateral consisting of a negotiable instrument or investment security is made available to the 
chargor for sale, exchange or renewal at a time when it was already subject to a security interest which had previously been perfected by possession or control.  
A further example of where temporary perfection may apply is where a security interest is validly taken over intangible property situated outside Jersey under 
the law of another jurisdiction and such property is subsequently moved to Jersey.

 

Priority
There are detailed rules as to priority with respect to perfected security interests, and in particular where control is the method of perfection. However, the 
general rule is that the first of the following will have priority:

 1. a financing statement that has been registered;

 2. collateral over which the secured party or its agent has taken possession or control; and

 3. collateral over which security has been was temporarily perfected in accordance with the SI Law.
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Enforcement
If an event of default occurs and the secured party wishes to enforce the security, it must first serve notice on the chargor specifying the default. Where the 
secured party wishes to appropriate or sell any of the collateral it must give fourteen days’ notice prior to doing so to the chargor, to any other secured party 
with a registered security interest in the collateral and to any other person with an interest in the collateral which has notified the secured party of its interest 
(the “Notified Parties”). The Notified Parties have a right to redeem the collateral by fulfilling the relevant secured obligations and also paying the reasonable 
costs and expenses incurred as part of the enforcement at any time prior to the appropriation or sale of the collateral, or the secured party having otherwise 
acted irrevocably in relation to it.

Unless the security agreement provides otherwise, the chargor will also have a right to reinstate the agreement if it makes good the default.  It is expected that 
this right will usually be excluded.

Having served notice, and subject to the foregoing rights, the secured party may then do any of the following:

 1. appropriate the collateral or proceeds from it;

 2. sell the collateral or proceeds from it whether by auction, public tender, private sale or another method;

 3. take control or possession of the collateral or proceeds;

 4. exercise any rights of the chargor in relation to the collateral or proceeds;

 5. instruct any person who has an obligation in relation to the collateral or proceeds to carry out the obligation for the benefit of the secured party; and

 6. apply any remedy that the security agreement provides for as a remedy that is exercisable pursuant to the power of enforcement, to the extent that the  
  remedy is not in conflict with the law.

If the collateral is to be appropriated or sold, the secured party must take all commercially reasonable steps to determine the fair market value of the collateral 
and act in a commercially reasonable manner. Following the sale or appropriation (as applicable), the secured party must within fourteen days provide a 
statement of account to the Notified Parties. 
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