
The statutory merger provisions of the Companies Law have now been in force for some time, and the regime is used frequently to effect 
a wide range of corporate transactions. However, there has always been some uncertainty as to the resolution of the claims by dissenting 
shareholders under section 238 of the Cayman Companies Law.  Cases dealing with section 238 have been rare and, until now, invariably 
abandoned well before any examination of the substantive issues could take place.  The recent decision of the Grand Court in In the Matter of 
Integra Group (Jones J, 20th August) is of significant importance to all parties involved in mergers and buyouts of Cayman Islands companies, 
affording the Courts the opportunity for the first time to issue much-anticipated guidance on the determination of “fair value” under section 
238. 

As anticipated, the Court has relied heavily on the decisions of both the Delaware and Canadian courts in comparable circumstances. The 
circumstances surrounding the Integra merger were unusual as described in detail below which has led to the Courts emphasising that there 
is no one-size fits all approach and that each case must be specifically examined on its own facts.

Barnaby Gowrie and Nick Dunne of Walkers represented Integra Group (“Integra”) in the proceeding. 

Background

Briefly: Integra is a provider of oilfield services to the Russian market, and was listed on the London Stock Exchange.  In 2013 the management 
team made an offer to purchase the outstanding shares of the company in a management buy-out, the offer price of $10 per share representing 
a premium of approximately 45% over the share price on the LSX in the month preceding the offer. That offer, which was to be implemented 
by way of a merger, was examined by a committee of the independent directors and was supported by a fairness opinion obtained from 
Deutsche Bank. The proposal was approved by the required majority of shareholders and the merger completed in May 2014. 

In this case, approximately 17% of shareholders registered their dissent under section 238 of the Companies Law, using a process akin to the 
dissention procedures available in in Delaware and Canada.  The resultant statutory procedure for resolution of the dispute proved fruitless, 
and in August 2014 the Grand Court was petitioned to determine the fair value of the dissenting shareholding.

Section 238 of the Companies Law: 
Dissenting Shareholder Fair Value Petitions

Global Legal and Professional Solutions



What is “Fair Value”? 

In proceedings under section 238, the question of fair value is entirely one of valuation, not of procedure.     

Similarly, the procedures undertaken by the company in anticipation of the merger (such as, in this case, the establishment of an Independent 
Committee and the obtaining of a Fair Value opinion) that can be critical to an assessment of whether the Board have pursued proper 
corporate governance and discharged their fiduciary duties, will not by themselves preclude a shareholder from relying in evidence on a more 
favourable valuation in support of the contention that the price paid was nonetheless unfair.

Procedural steps of this nature remain important - in circumstances where there has been independent scrutiny of an offer price prior to the 
merger it will be easier to conclude that that price is likely to reflect fair value.  However, such inputs will not be determinative of what is fair 
value in a given case.

Noting the significant influence of the law of both Delaware and Canada on the drafting of the Cayman Islands provision, the Court accepted 
the proposition that the meaning of fair value should be determined with reference to those jurisdictions. The Court cited the following with 
approval:

“Fair value is the value to the shareholder of his proportionate share of the business as a going concern, save where it is worth less on a net 
assets (i.e.  liquidated) basis as at the merger date: ex hypothesis the shareholder has bought into the company as a going concern, not in 
anticipation of participating in a liquidation, and it follows that, when he elects to dissent from a merger or consolidation brought about at 
the behest of the majority, he is thereafter deprived of his proportionate share of an active enterprise and is entitled to be compensated for it”.

That “proportionate share” will be determined without any discount for minority shareholding, and without any premium for the forcible 
expropriation of the shares. It was common ground that fair value excluded any enhancement that derived from the merger itself.

The Court considered that it followed from that analysis that the converse was also true: as a dissenting shareholder was not permitted 
to benefit from an increase in value caused by the expectation of a merger, so a company was not permitted to benefit from any dilution 
in shareholding that might result. Thus, where the result of a merger transaction is to trigger the issue of new shares, the reduction in a 
dissenting shareholder’s proportional stake in the company that would result will not be taken into account in assessing the fair value of their 
shareholding.

In Integra, the Court concluded that there was insufficient evidence to demonstrate that a full sales process had been implemented in which 
the company was offered to market.  However, the fact that this was deemed significant appears a clear indicator that where a full “go shop” 
has been undertaken and no better offer has been forthcoming it will be difficult to show that the merger price was inadequate. Conversely, 
where no such process has occurred, the suggestion that a better offer may have been obtainable will be significantly easier to sustain.

It now seems clear that what a shareholder is entitled to receive is quite simply its pro rata share of the value of the company as a going 
concern, nothing more and nothing less. The valuation date was agreed by all parties to be the date of the EGM at which the merger was 
approved, that being the date upon which the dissent crystallised, and any effect attributable to the merger transaction itself will be eliminated.

The Litigation process

Given the focus on value, there is a limited role for witnesses of fact in s238 proceedings, the emphasis being placed firmly on expert valuation 
evidence. Whilst they are not without a place, the interpretation of the available evidence by the expert witnesses will be key, and in the 
majority of cases the bulk of that evidence will be contained within the company’s books and records. In Integra the Court approached the 
exercise of producing expert evidence as, in principle, an open book exercise with each party’s nominated expert witness entitled to access the 
entirety of the company’s books and records in order to assess what is relevant to the question of valuation. 

This approach represents a substantial enhancement of the rights of a shareholder in the pre-merger phase, during which time they are likely 
to have to rely on memoranda produced by the Company itself and, in all likelihood, a short form third party fairness opinion. By contrast, 
upon dissent it appears that the entitlement is to raw data on the company which would rarely if ever be available in other circumstances. 
This illustrates a significant tension in the dissent process - whilst mergers occur in the fray of day to day business the dissenter process is 
rather more forensic in nature and may involve undertaking a valuation exercise that was not possible, let alone reasonable, at the time the 
transaction was undertaken. That tension is to some extent unavoidable: the tenor of the authorities from all jurisdictions is that the courts will 
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be willing to examine questions of fair value in a detailed and forensic way as opposed to adopting a broad brush approach which might be 
more reflective of the commercial realities of a deal.  

The approach to disclosure on dissent should act as a strong reminder to a company considering a merger transaction of the importance of 
full and accurate disclosure - a lack of candour may well lead to serious adverse consequences in the event that the Court is called upon to 
examine the fairness of the merger price. What can be drawn from the decision is that a company cannot proceed on the basis that matters 
will be assumed in its favour: it is of critical importance to comprehensively evidence all matters of relevance so as to ensure that they will be 
fully taken into account.

The Determination of Fair Value

In looking at the question of fair value, the Court declined to prescribe a universal approach to the exercise, adopting a strand from the 
Canadian authorities that a “one size fits all” approach to valuation would be inappropriate. Instead, all of the relevant evidence will be 
considered when determining whether to adopt either a market-based or Discounted Cash Flow (“DCF”) approach, or other more appropriate 
valuation methodology.  To that extent the approach differs from some of the United States jurisdictions where the DCF method enjoys a 
certain level of primacy over the market-based approach, but this may still be followed where it is considered to be the most accurate approach 
available.

In the circumstances, the Court decided in the face of a disagreement between the parties’ respective expert witnesses that the DCF approach 
was the more reliable. Notwithstanding that Integra was a publicly traded company listed on one of the world’s major stock exchanges, and 
despite evidence that the fact of illiquidity was itself indicative of a certain consensus in the market as to valuation, Jones J found that the fact 
that the stock was lightly traded meant that the DCF approach was likely to provide a better guide to the true value of the shares in question. 

The judgement in this regard should certainly not be seen as a determination that share price is irrelevant or may be disregarded: on the 
contrary, in the case of a liquid and frequently traded stock it seems likely that the share price will remain an important (and potentially 
dominant) consideration in assessing fair value. However, it is equally clear that the mere fact that a company’s stock is listed does not mean 
that a market-based approach to valuation will provide a complete answer to whether an offer price reflects fair value.

It should be noted that in many respects Integra was an unusual stock, as notwithstanding that it was listed on the LSX it was very significantly 
more lightly traded than its immediate peer group and operated within a very specific niche market dominated by a number of very large 
and powerful state-backed entities. Accordingly, the preference for a DCF methodology in this case may represent the exception rather than 
the rule: in most cases where there is an active and fluid market in a listed entity’s shares the share price is likely to form a major part of the 
assessment of fair value, albeit subject to a degree of increase to eliminate any element of minority discount.

Interest

In addition to payment of the fair value for its shares, a dissenting shareholder may also recover a “fair rate of interest”, at the discretion of 
the Court.  In Integra, the court fixed a rate of just under 5% based on a midpoint between the rate earned on deposits (0.2%) and Integra’s 
cost of borrowing (9.7%). No substantive reasons were offered by the Court for adopting this approach. Accordingly, the company will need 
to conduct an analysis on whether to pay the merger consideration (or a significant portion of it) at an early stage of proceedings to the 
dissenting shareholders by weighing up factors including the interest rate payable by the company if the company is intending to borrow to 
fund the merger consideration and the creditworthiness of the dissenting shareholders in the event that the fair value is determined to be less 
than the merger consideration.

Analysis

The judgment in Integra is far from determinative of all issues relating to dissent from statutory mergers, applications of this type being highly 
fact sensitive. Important issues remain to be settled.

There are several reminders to a prudent Board and its directors to adopt a cautious approach to transactions of this nature: to ensure that 
the operations of the Board are properly and completely documented at each stage of the process, that the approach to valuation is properly 
considered, documented and supportable in all of the circumstances.  



Many aspects of the judgement are encouraging for persons pursuing similar transactions under the Companies Law: the reliance on the path 
well-trodden by the courts in Delaware and Canada, selecting the best and most apposite aspects of those judgements, is precisely the way 
in which we had anticipated that Cayman litigation on the point would play out, and the certainty afforded by the Court’s approach in this 
regard is welcomed.

There are, however, aspects of the decision that give some cause for concern.  The effective operation of a commercial enterprise means that 
a certain level of robustness must be applied when considering transactions of this nature.  It will often not be possible, let alone economic, 
for companies to perform a full forensic valuation of their operations in advance of a merger. Valuations are an inherently imprecise art and 
are subject to a wide spectrum of opinion: fairness is not quite so absolute.  

The statutory right of dissent is a powerful tool.  It is intended to address anomalies, and to protect minority shareholders from oppressive 
transactions, and the Court approved a line of reasoning from the Canadian cases that the right of dissent was intended to act as a safeguard, 
not a bonus.  It is not the purpose of the statute to act as a disincentive to commercial activity, to have a Board paralysed into inaction, or a 
transaction supported by the majority of shareholders held hostage by a minority. Nevertheless, the leverage that may be exerted through the 
exercise of these rights may in some cases be significant.

Of course, dissent is not without its risks: the shareholder is exposed to the possibility that the Court will fix a fair value below that of the offer 
price.  In many jurisdictions, the market prices for shares (the inevitable point of reference for the actual price paid in the underlying merger) 
are considered by many investors to be overvalued.

Litigation on a broader set of facts would permit a number of important remaining issues to be settled.  It will be interesting to test the extent 
to which the court may be willing to permit a margin of appreciation as to what is fair in circumstances where expert valuations and the 
offer price are in relatively close proximity.  And it will be interesting, on different facts, to test the extent to which the court will consider the 
immediate commercial context of the merger when determining fairness.

If you have any questions with respect to the section 238 process, please contact Barnaby Gowrie, Nick Dunne or your usual Walkers contact. 

Disclaimer
The information contained in this advisory is necessarily brief and general in nature and does not constitute legal or taxation advice.  Appropriate legal or other professional advice 

should be sought for any specific matter.
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