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True Sales: Irish legal position settled                     

Decision
The considerable English case law on the question of the “re-characterisation” of financing transactions as registrable charges had not 
previously been analysed before an Irish court and the High Court held that the “settled train of authority” from In Re George Inglefield Ltd 
to Welsh Development Agency v Export Finance Co. Ltd [1992] BCLC 148 represent good law in this jurisdiction, and it is right to follow them.
The Court held that the agreement between Eteams and the Bank effected a valid purchase of the company’s debts and did not constitute a 
registrable charge under Irish company law.

Introduction 
The recent decision of the High Court in Bank of Ireland v Eteams International Limited [2017] IEHC 393 has clarified how the question 
of whether a transaction involves the sale of an asset, or the creation of security over that asset, should be assessed. Until now, Irish 
practitioners making this assessment had to rely upon the presumption that the Irish position would reflect the approach from an English 
legal perspective, being the principles as set out by the English courts in a series of decisions commencing with Re George Inglefield Ltd. 
These decisions demonstrated a reluctance to re-characterise a transaction that was described as a sale as something else, unless the 
transaction is clearly a “sham”.

Background
Eteams International Limited (“Eteams”), a company providing translation services, had entered into a debt purchase agreement with Bank 
of Ireland (the “Bank”) in 2007. The agreement was documented in two parts - the formal agreement and the Bank’s standard terms and 
conditions for the purchase of debt (the “Conditions”). The agreement provided that the Bank was to purchase, and was to become the owner 
of, the debts owing to Eteams, at that time and in the future. When Eteams went into liquidation, the liquidator contended that the agreement 
was a charge, which was void because it was not registered with the Companies Registration Office in accordance with company law (section 
99 of the Companies Act 1963, applicable at the time). 

30 Second Summary
 » The Irish legal position on asset sale versus loan and security has been settled - and corresponds with the English legal approach;

 » A court will look at the rights and duties of the parties in assessing whether the arrangement is a loan and security or a true asset 
sale, and in particular will examine:

- the rights of the asset holder in relation to those assets - can the assets be returned to the other party? Is there an obligation 
to account for profits where the assets are sold on? Can the asset holder recover any loss incurred where the assets are sold at 
a loss?

- the nature and substance of the arrangement;

- whether the arrangement is in fact what the parties claim and not formulated as a “sham” to “cloak” the real arrangement;

 » The fact that the purpose of the arrangement is to raise finance does not mean that it should be treated as a loan, the assessment 
should be a more nuanced one;

 » Invoice discounting may be commercially and economically similar to lending money and charging interest, but the two are not 
the same.
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http://www.courts.ie/Judgments.nsf/09859e7a3f34669680256ef3004a27de/d6ac83a005911e748025814500473e6e?OpenDocument
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Key Points
Sale v Charge
Keane J considered the English legal approach, which includes looking at the rights of the finance provider in order to ascertain whether they 
are more akin to the rights of a purchaser or those of a security holder. In Re George Inglefield Ltd, three essential distinctions between a 
transaction of sale and a transaction of mortgage or charge were made:

 » in a transaction of sale, a seller is not entitled to recover the assets sold by returning the purchase money to the vendor, whereas a 
security provider is entitled, until foreclosure, to recover the secured assets by repaying the money that has been advanced;

 » a purchaser is not required to account to the seller for any profit made upon a resale of the assets, however if a security holder enforces 
his security and sells the asset for an amount that exceeds the sum owed by the security provider (plus interest and costs),that excess 
amount must be returned to the security provider;

 » a purchaser that sells the asset at a lower price than he paid for it is not entitled to recover the balance from the seller; however if 
secured assets realise less on sale than is required to pay the sum owed by the security provider (plus interest and costs), the security 
provider remains liable for the balance.  

Freedom to contract, but no “Sham”
Parties to a contract are free to adopt whatever legal structure they choose and there is nothing “improper or wrong” in raising finance 
through the sale of assets rather than raising debt finance by providing security over those assets. An arrangement will not be deemed to be 
a loan simply because the parties could have achieved their aim of raising finance more conveniently by borrowing.   

The “label” given to contracts, and the language used therein will be recognised as effective by the courts unless the terms of the contract are 
clearly inconsistent with them and the parties, for example, really agreed upon a loan, but “disguised” the arrangement as something else. 
If the parties seek to “cloak” the true nature and intent of the transaction by adopting a particular form of document or structure, the court 
must have regard to the reality of the transaction as they see it and the substance of the agreement as a whole. 

Form of the agreement
The courts should look to the nature of the agreement entered into, rather than the rationale for entering the agreement (raising funds).  
The purpose of the transaction does not determine whether the arrangement is a loan or otherwise and in making that determination, an 
examination of the rights and duties imposed on the parties to the agreement is necessary. The substance of the agreement should be the 
key consideration and not its object or economic effect. 

Discounting ≠ lending
Although the House of Lords (in Lloyds & Scottish Finance Ltd v Cyril Lord Carpets Sales Ltd. & Ors [1992] BCLC 609) acknowledged that 
invoice discounting may not appear to be very different from lending money and charging interest, it is not to be treated as lending and the 
discounted asset should not be treated as the subject of a charge.

Matters of irrelevance

The court helpfully outlined certain matters that it explicitly considered to be not relevant to the determination of whether the agreement 
constituted a sale or a charge:

 » Risk transfer: the argument that the absence of any meaningful transfer of risk to the bank meant that the arrangement must be a loan 
and charge was considered by the High Court to be “highly artificial”. The provision of guarantees or other security for the recovery of 
any shortfall of unpaid debts does not alter the nature of the transaction as a sale and not a secured loan;

 » Notice: failure to notify the underlying debtors of the agreement to assign their debt to the Bank was only relevant to the position 
as between Etrans and that underlying debtor, entitling that debtor to continue to exercise a right of set off against Etrans. The only 
consequence of this failure to notify was that the assignment was an equitable one; and 

 » Boilerplate trust provisions: a clause in the Conditions providing that Eteams would hold on trust any debt or related right where 
ownership fails to pass to the Bank was simply a ‘belt and braces’ function in the context of the agreement as a whole, and the 
argument that such clause creates a trust over those debts was “misconceived”. 
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Conclusion
This clarification will be a welcome development for banks and alternative lenders offering receivables finance, factoring and invoice 
discounting products to businesses in Ireland, as well as to Irish and international participants in the aircraft financing/leasing, structured 
finance, capital markets and securitisation industries. Legal practitioners in this context can now provide advices and opinions on true sale and 
re-characterisation risk with greater certainty; a development that should go towards further strengthening Ireland’s reputation as a centre of 
excellence for structured finance and capital markets transactions.


