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In the matter of the L Trust: a textbook 
mistake/Hastings-Bass application  
with a little extra on the side

There’s something for both trust litigators and non-contentious practitioners in this recent judgment from Jersey’s Royal Court, issued on 
10 November ([2017] JRC 191). Principally concerned with an application under Articles 47G and 47H of the Trusts (Jersey) Law 1984, 
Commissioner Clyde-Smith was also asked to deal with a potential failure by the trustee to obtain protector consent.

The facts
At just over ten pages, the judgment is a short one and the facts are set out simply there for those with the inclination to read it. But putting 
it more brusquely for readers pushed for time:

1. Mr C had the benefit of a life interest in what was otherwise a discretionary trust;

2. the trustee, having checked there were no adverse tax consequences, then varied the trust by appointing it onto a joint life interest for 
Mr C and his wife, Mrs C; and

3. it turned out that the tax advice was wrong, leading to multiple instances of liability to UK inheritance tax.

On realising the true tax significance of the joint life interest appointment, the trustee applied to the Royal Court for relief, drawing on the law 
of mistake and the principle known as the rule in Re Hastings Bass. In doing so, the trustee was supported by all the adult beneficiaries and 
by the advocate representing the unborn beneficiaries. HMRC was notified of the application but did not respond.

The law of mistake
Firstly, there is the law of mistake as it relates to a trustee of a pre-existing trust. This is set out in Article 47G as follows:

“47G Power to set aside the exercise of powers in relation to a trust or trust property due to mistake

(1) In this paragraph, “person exercising a power” means a person who, otherwise than in the capacity of trustee, exercises a power over, 
or in relation to a trust, or trust property.

(2) The court may on the application of any person specified in Article 47I(2), and in the circumstances set out in paragraph (3), declare 
that the exercise of a power by a trustee or a person exercising a power over, or in relation to a trust, or trust property, is voidable and –

(a) has such effect as the court may determine; or 

(b) is of no effect from the time of its exercise.

(3) The circumstances are where the trustee or person exercising a power –

(a) made a mistake in relation to the exercise of his or her power; and

(b) would not have exercised the power, or would not have exercised the power in the way it was so exercised, but for that mistake, and

the mistake is of so serious a character as to render it just for the court to make a declaration under this Article.”
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As is often the case with statutory wording, this takes a little digesting. But in essence, the trustee needed to show that, in entering into the 
joint life interest appointment, it had made a mistake as to the tax consequences, that it wouldn’t have entered into the joint life interest 
appointment had it realised its mistake, and that the mistake was sufficiently serious to justify its unravelling by the court.

All of this was readily established. It is settled law in Jersey that tax-based errors can constitute a “mistake”; Article 47B makes it clear that 
“mistake” extends to mistakes as to the effects, consequences and advantages to be gained by the exercise of a power over trust property. 
Causation was also no problem on the facts, especially as the trustee’s motivation for entering into the joint life interest appointment had 
only been to give Mrs C rights of residence in the property held in the trust, which was not essential. And as for seriousness, again the 
evidence made this clear; of relevance was the fact that all the beneficiaries (including Mrs C, who stood to lose her joint life interest) 
supported the application.

Taking this all together, the court held that the joint life interest appointment was void and of no effect under Article 47G.

The rule in Hastings Bass
Secondly, there is the statutory embodiment of what is known as the rule in Re Hastings Bass. This is set out in Article 47H as follows:

“47H Power to set aside the exercise of fiduciary powers in relation to a trust or trust property

(1) In this paragraph, “person exercising a power” means a person who, otherwise than in the capacity of trustee, exercises a power over, 
or in relation to a trust, or trust property and who owes a fiduciary duty to a beneficiary in relation to the exercise of that power.

(2) The court may on the application of any person specified in Article 47I(2), and in the circumstances set out in paragraph (3), declare 
that the exercise of a power by a trustee or a person exercising a power over, or in relation to a trust, or trust property, is voidable and –

(a) has such effect as the court may determine; or 

(b) is of no effect from the time of its exercise.

(3) The circumstances are where, in relation to the exercise of his or her power, the trustee or person exercising a power –

(a) failed to take into account any relevant considerations or took into account irrelevant considerations; and

(b) would not have exercised the power, or would not have exercised the power in the way it was so exercised, but for that failure to 
take into account relevant considerations, or that taking into account of irrelevant considerations.

(4) It does not matter whether or not the circumstances set out in paragraph (3) occurred as a result of any lack of care or other fault on 
the part of the trustee or person exercising a power, or on the part of any person giving advice in relation to the exercise of the power.”

The key feature of this principle is that it required the trustee to show that it had either considered something that it ought not to have 
considered, or, in reverse, that it had failed to consider something that it ought to have considered. There then followed, as with mistake, a 
requirement to show causation. In other words, to show that, but for the defect in the trustee’s considerations, the trustee would not have 
exercised the power in question, or would not have exercised it in that way.

Applying the above test, the court held that the adverse tax consequences of the joint life interest appointment were clearly a relevant 
consideration. Due to the incorrect tax advice that the trustee received, those consequences were not taken into consideration, and as 
mentioned previously, there was sufficient evidence available to show that the trustee would not have exercised its power of appointment 
in the way that it did had the trustee received the correct advice. 

The application therefore succeeded under Article 47H as well as Article 47G.

Protector consent issues
Having dealt with the above, the court moved on to consider an application by the trustee for declaratory relief in relation to the due 
administration of the trust. This issue now before the court was first raised by the original tax advisers when they were notified that their 
advice had been incorrect. Rather than accept that they had given incorrect tax advice, they asserted instead that the original creation of the 
life interest in favour of Mr C alone (not the joint life interest appointment some years later) was invalid.

The original life interest had been created in 2003 under cover of an instrument that, in addition to appointing a life interest to Mr C, went on 
to vary the terms of the trust to incorporate protector provisions and appoint a protector. Protector consent would therefore be required for 
certain actions of the trustee, including the exercise of the power of appointment by which the life interest had been created.
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The tax advisers’ position was that protector consent was required not only for future exercises by the trustee of its power of appointment, 
but also the exercise of the power of appointment creating the life interest in the 2003 instrument itself.

This somewhat courageous argument did not find much sympathy with the court. Applying the principles of construction as summarised by 
the Jersey Court of Appeal in Parish of St Helier v Minister of Infrastructure, the court held that there were no protector provisions in play at 
the time the 2003 instrument was entered into, albeit there were immediately after that. Furthermore, it cannot have been the intention of the 
trustee to create the life interest in favour of Mr C irrevocably, which life interest Mr C accepted, but then to make it subject to the consent of 
the protector with the possibility that such consent may have been refused. The court therefore declared that the creation of the life interest 
in Mr C’s favour in 2003 did not require protector consent.

Comment
This case is the latest of several Jersey judgments that have come through since the 2013 amendment to the Trusts (Jersey) Law 1984.  
Common to these is the granting of relief under both of the new statutory provisions.  

That said, the law of mistake and the rule in Re Hastings Bass are not identical. For example, a settlor who creates a trust and then regrets it 
cannot use the rule in Re Hastings Bass as he is not subject to any fiduciary obligations in how he disposes of his property, and such obligations 
are an essential component of the rule. More specifically, nor are the two sub-categories of each principle set out in Article 47G and Article 
47H identical. Nevertheless, the practical point here is that, for trustees who take tax advice that turns out to be wrong, both remedies are 
often available and the Royal Court has shown itself willing to assist in such cases.

The case also serves as a useful reminder that, unlike in some other jurisdictions, there is no requirement to establish any fault or breach of 
duty on the part of a trustee for applications under the rule in Re Hastings Bass. A sensible trustee who has taken tax advice that turns out to 
be wrong will therefore be in no worse a position than a reckless trustee who takes no advice at all. That must surely be right, at least from 
the perspective of beneficiaries and trustees - and indeed the tax advisers who may otherwise face claims for negligent advice
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