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Proposed Amendments to Ireland’s Section
110 Regime: Irish Real Estate Related Assets

The Minister for Finance, Michael Noonan, has published proposed amendments to Section 110 of the Taxes Consolidation Act, 1997 (as 
amended) to address concerns which have recently been raised in relation to Section 110 companies which derive profits from Irish real estate. 
The proposed amendments are currently in draft form and are subject to change. Section 110 companies that have no exposure to Irish real 
estate assets are unaffected by the proposed amendments.

The Minister also stated that proposals in relation to the use of investment funds in the Irish property market are currently being considered. 
We await details on what these proposals may entail.

Background
The Irish securitisation regime was introduced in 1991 to encourage the use of Ireland as a jurisdiction for locating finance vehicles and to 
encourage financial services in the IFSC. Section 110 provides for the tax treatment of special purpose companies that are set up to securitise 
certain types of qualifying assets, including loans and mortgages.

Recent political and media attention on the tax treatment of Irish mortgage loan portfolios purchased by international investors during the 
financial crisis has resulted in political pressure being placed on the Irish Government culminating in yesterday’s announcement.

Irish Government support for securitisation
While clearly an unwelcome development for international investors who have invested in Irish real estate backed assets through Section 110 
companies, it is important to note that the Minister stressed the importance of the Irish securitisation and funds industries to the Irish economy 
stating that “the securitisation and funds industries are essential areas in the broader IFS sector, a sector which now employs over 38,000 
people directly in over 400 companies, 200 of which are Irish owned”, and that “the importance of securitisation has further been recognised 
by the European Commission through their work on Capital Markets Union, of which one of the aims is to seek to build a sustainable 
securitisation regime across the European Union”.

Irish real estate ring-fence
The effect of the proposed amendments is to ring-fence the business of a Section 110 company which relates to Irish real estate. The business 
of holding and / or managing financial assets which derive their value, or the greater part of their value, from Irish land is to be treated as a 
separate business of the Section 110 company. This separate property business will continue to be taxed under the provisions of Section 110 
but will be subject to a new restriction on the ability for the Section 110 company to deduct profit participating or excessive interest.

Subject to certain exclusions, an interest cap will apply such that a Section 110 company will only be entitled to deduct against the profits of
its separate property business the amount of interest which would have been payable had it entered into a loan on arm’s length terms. Any 
excess interest above an arm’s length rate will not be deductible against the profits of the separate property business which will be subject to
corporation tax at the 25% rate applicable to Section 110 companies.
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“Excluded persons” exception
Similar, but narrower in scope to the current provisions applicable to Section 110 companies generally, it is proposed that the new interest cap
will not apply to interest paid to certain categories of excluded persons, namely:

1. persons within the charge to Irish corporation tax on the interest;
2. certain types of Irish pension arrangements (including cross-border pension schemes); and
3. persons who are resident in an EU / EEA member state who are subject to tax on the interest provided that it is reasonable to consider

that (a) the interest is not payable as part of any arrangement or scheme to avoid Irish tax, and (b) the non-resident persons are carrying
on “genuine economic activities” in their state of residence.

Thus, profit participating interest paid to an excluded person will continue to be deductible in full for the Section 110 company against the 
profits of its separate property business. It is expected that the narrow scope of these exclusions, including in particular the failure to extend 
the exclusions to persons resident in a double tax treaty jurisdiction, and the absence of any definition of “genuine economic activities”, will 
raise a number of questions that investors and market participants will be keen to see addressed.

Effective date
It is likely that there will be some amendments to the proposed legislation before being included in the Finance Bill which will be published 
after Budget 2017 is announced next month. As currently drafted, the proposed amendments are to apply to Irish real estate related profits 
(if any) arising to a Section 110 company after 6 September 2016. The expectation is that any unrealised gains of a Section 110 company 
which arise on its separate property business on or before 6 September 2016 will not be affected by the proposed legislation. However, further 
clarification is required.

The implications of the proposed amendments (where relevant) will require careful consideration.
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Disclaimer
The information contained in this advisory is necessarily brief and general in nature and does not constitute legal or taxation advice. Appropriate legal or other professional advice 
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Jonathan Sheehan
Partner
T: +353 1 470 6639
E: jonathan.sheehan@walkersglobal.com

Garry Ferguson
Partner
T: +353 1 470 6659
E: garry.ferguson@walkersglobal.com

Eimear Burbridge
Associate
T: +353 1 470 6627
E: eimear.burbridge@walkersglobal.com

Andrew Traynor
Partner
T: +353 1 470 6632
E: andrew.traynor@walkersglobal.com

Noeleen Ruddy
Partner
T: +353 1 470 6650
E: noeleen.ruddy@walkersglobal.com


