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On 17 January 2018 the new Securitisation Regulation (Regulation EU 2017/2402) (the “Securitisation Regulation”) came into force and will apply
from 1 January 2019. The Securitisation Regulation represents a long awaited reform of the EU securitisation rules which will replace the existing
patchwork of sector-specific legislation governing European securitisations with harmonised rules on due diligence, risk retention and disclosure
applying to all securitisations and introduces the rules for issuing simple, transparent and standardised (“STS”) transactions.
Significantly, UCITS will be within the scope of the Securitisation Regulation. This briefing highlights key points for managers of UCITS and AIFs to
consider in terms of the impact the new rules will have on their existing portfolios and investment strategies going forward.

1. What is a Securitisation?
The definition of “securitisation” (broadly speaking, a transaction or scheme, whereby credit risk is tranched) used in the Capital Requirements
Regulation (“CRR”) and cross-referred to in the Alternative Investment Fund Managers Directive (“AIFMD”) has been replicated in the Securitisation
Regulation with the addition of a new limb exempting transactions which create “specialised lending exposures” in accordance with Article 147(8)
of the CRR, being exposures towards an entity specifically created to finance or operate physical assets.

2. Risk Retention - Direct and Indirect Approach
While the minimum level of material net economic interest which must be retained (5%) and the five permitted retention methods remain, the
existing risk retention rules which are set out in various pieces of sector specific regulation (CRR, Solvency II and the AIFMD) will be repealed and
replaced by Article 6 of the Securitisation Regulation which imposes a new direct obligation on originators, sponsors and original lenders to ensure
compliance with the risk retention rules (the ‘direct approach’). This new direct approach will apply in addition to the existing indirect approach
which requires investors to verify before investing whether or not the originator, sponsor or original lender has complied with the risk retention
rules, which will be maintained, but will now apply to UCITS as well as AIFMs.

3. Due Diligence Requirements for Institutional Investors
Article 5 of the Securitisation Regulation outlines due diligence requirements that apply to “institutional investors”, the definition of which now
includes UCITS management companies and internally managed UCITS as well as AIFMs to whom rules relating to exposures to securitisation
transactions already apply pursuant to Article 17 of the AIFMD.
The existing due diligence requirements set out in various pieces of sector specific regulation (including the AIFMD) will be repealed and replaced
by Article 5 of the Securitisation Regulation which requires institutional investors to undertake identical due diligence processes prior to holding a
securitisation position and on an on-going basis as long as they are exposed. The new due diligence requirements are broadly similar to the existing
due diligence requirements.
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The Securitisation Regulation replaces Article 17 of the AIFMD and Article 50a of the UCITS Directive with new provisions which provide that where
AIFs or UCITS, respectively, are exposed to securitisation positions which do not meet the requirements of the Securitisation Regulation, corrective
action shall be taken, if appropriate.
While the indirect approach requiring institutional investors to verify compliance with the risk retention rules remains, provided AIFMs and UCITS
have complied with applicable due diligence requirements, they should be able to take comfort from the risk retention disclosure made by
securitising entities, now subject to a direct obligation to ensure compliance, in terms of discharging their obligations under the amended Article
17 of the AIFMD and Article 50a of the UCITS Directive. For STS transactions, the Securitisation Regulation provides that institutional investors may
rely to an “appropriate extent” on an STS notification and related information prepared by the securitising entities with respect to compliance with
the STS requirements, provided they do not solely or mechanistically rely on such information.

4. Legacy Transactions and Grandfathering
The Securitisation Regulation only applies to securitisations the securities of which are issued, or the securitisation positions of which are created
(in the case of securitisations which do not involve the issuance of securities), on or after 1 January 2019.
For securitisations the securities of which are issued, or the securitisation positions of which are created, prior to 1 January 2019, the existing
applicable sector specific risk retention and due diligence requirements under the CRR, Solvency II and AIFMD will continue to apply to transactions
currently subject to them.
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Disclaimer
The information contained in this advisory is necessarily brief and general in nature and does not constitute legal or taxation advice. Appropriate legal or other professional advice should
be sought for any specific matter.
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