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In our latest European Securities Law Update we provide a high-level insight into the recently published technical 
standards relating to risk retention and disclosure requirements which supplement Regulation (EU) 2017/2402 (the 
“Securitisation Regulation”). 

Background 
The Securitisation Regulation was published in the Official Journal of the European Union on 28 December 2017 and will become directly 
applicable in Member States from 1 January 2019. 

The Securitisation Regulation will replace the existing patchwork of sector-specific legislation governing European securitisations with 
harmonised rules on due diligence, risk retention and disclosure applying to all securitisations and also creates a framework for simple, 
transparent and standardised (“STS”) securitisations.

Together with the related regulation amending the Capital Requirements Regulation (Regulation (EU) 2017/2401)(the “CRR Amending 
Regulation”), the development of a simple, transparent and standardised securitisation market constitutes a building block of the Capital 
Markets Union (“CMU”) and aims to strengthen the legislative framework implemented after the financial crisis to address the risks 
inherent in highly complex, opaque and risky securitisation.

Regulatory Technical Standards - Risk Retention 
In line with its mandate under the Securitisation Regulation and following public consultation, the European Banking Authority (the “EBA”) 
published final draft regulatory technical standards relating to risk retention under the Securitisation Regulation on 31 July 2018 (the “Risk 
Retention RTS”). 

To the extent possible, the Risk Retention RTS follow the existing rules set out in the risk retention technical standards adopted pursuant to 
Article 410 of the Capital Requirements Regulation (“CRR”). There are a number of key points to note however:
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https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017R2402&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017R2402&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017R2401&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017R2401&from=en
https://www.eba.europa.eu/documents/10180/2298183/Draft+RTS+on+risk+retention+%28EBA-RTS-2018-01%29.pdf
https://www.eba.europa.eu/documents/10180/2298183/Draft+RTS+on+risk+retention+%28EBA-RTS-2018-01%29.pdf
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1. Sole Purpose Test

Article 3(6) of the Risk Retention RTS clarifies the ‘sole purpose test’ (whereby an entity shall not be considered to be an originator for 
the purposes of the Securitisation Regulation if it has been established or operates solely for the purposes of securitising exposures). 
When considering the sole purpose test consideration shall be given to each of the following principles:

(a) the entity has a business strategy and the capacity to meet payment obligations consistent with a broader business enterprise and 
involving material support from capital, assets, fees or other income available to the entity, relying neither on the exposures being 
securitised by that entity, nor on any interests retained or proposed to be retained in accordance with this Regulation, as well as 
any corresponding income from such exposures and interests; and 

(b) the responsible decision makers have the required experience to enable the entity to pursue the established business strategy, as 
well as an adequate corporate governance arrangement.

A third limb - “it has been established for purposes consistent with broader business enterprise” - was included in a previous draft 
of the Risk Retention RTS but, in a welcome development, it was removed following public consultation. In commentary to the Risk 
Retention RTS the EBA has confirmed that the test should be principles based (rather than prescriptive) but that each principle must be 
considered. The EBA declined to provide clarification on the meaning of ‘business strategy’ and ‘broader business enterprise’.

2. Retention Financing 

Article 12(2) of the Risk Retention RTS provides that retained exposures or securitisation positions may be used as collateral for secured 
funding purposes including where the relevant funding arrangements involve a sale, transfer or other surrender of all or part of the 
rights, benefits or obligations arising from the retained net economic interest, as long as such use does not transfer the exposure to 
the credit risk of these retained exposures or securitisation positions to a third party.

In commentary to the Risk Retention RTS the EBA note that the objective of this provision is not identifying situations in which, for 
whatever reason, the change of the retainer may occur but rather to allow for a change of the retainer only in a very limited number 
of exceptional circumstances where the retainer is unable to continue performing this role. In this scenario the remaining material net 
economic interest is therefore retained by another entity, so that the alignment of interest is continues to be ensured.

The EBA note in commentary that Article 12(3) of the Risk Retention RTS is intended to introduce a specific carve out for secured 
funding purposes but the text of this carve out only refers to Article 12(1) (selling / hedging retained exposures) as opposed to Article 
12(2) which relates to using retained exposures as collateral. This is likely to present difficulties for retainers using retained exposures as 
collateral for secured funding purposes - it appears that retained exposures cannot be used as security in connection with third party 
financings. 

            
3. Jurisdictional Scope - Direct Risk Retention Obligation

On its face, the Securitisation Regulation appears to extend the ‘direct’ risk retention requirement to sponsors, originators and 
original lenders located outside of the EU. In commentary to the Risk Retention RTS, the EBA noted that the scope of application and 
jurisdictional scope of the ‘direct’ retention obligation relates to a general interpretation issue of the Securitisation Regulation and 
is outside the scope of the RTS however it did agree that a ‘direct’ obligation should apply only to originators, sponsors and original 
lenders established in the EU as suggested by the European Commission in the explanatory memorandum.

4. Jurisdictional Scope - Consolidation 

Article 14 of CRR states that the risk retention requirements laid down in Part 5 of CRR will apply to parent undertakings and 
subsidiaries (including non-EU subsidiaries) on a consolidated basis. The CRR Amending Regulation amends this Part 5 citation to refer 
to Chapter 2 of the Securitisation Regulation. This amendment appears to have an unforeseen knock-on consequence of requiring 
non-EU based subsidiaries of EU regulated entities (“Non-EU Subsidiaries”) to comply with Chapter 2 of the Securitisation Regulation 
(i.e. the due-diligence, risk retention, transparency, re-securitisation and criteria for credit-granting requirements) which are more 
onerous than Part 5 of CRR. 

In its commentary the EBA acknowledged that difficulties arise for Non-EU Subsidiaries engaging in local securitisation activities in 
third countries, in particular with regard to the compliance with the new EU transparency and risk retention rules introduced in the 
Securitisation Regulation which may in some cases conflict with third country rules.

The EBA does not believe that is was the policy intention to produce undue administrative burden for these entities/activities and 
acknowledges that it would be particularly burdensome to comply at the same time with EU transparency requirements and direct risk 
retention obligations and the corresponding rules in the third countries.
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On 30 November 2018 the Joint Committee of the European Supervisory Authorities (the “ESAs”)1, representing released a “statement 
clarifying securitisation disclosure requirements and consolidated application of securitisation rules for credit institutions” (the “Joint 
Statement”). The ESAs addressed this consolidation issue and acknowledged the challenges that the current drafting presents for Non-
EU Subsidiaries engaging in local securitisation activities in third countries. The Joint Statement indicates that these difficulties will be 
resolved by an anticipated amendment to Article 14 of CRR where, based on the latest Trilogue Agreement, Non-EU Subsidiaries will 
only be required to comply with the due diligence requirements of Chapter 2.  

Pending such amendment, the ESA’s expect competent authorities to “generally apply their risk-based supervisory powers in their day-
to-day enforcement of applicable legislation in a proportional manner. This approach does not entail a general forbearance principle, 
but a case-by-case assessment by the competent authorities of the degree of compliance with the Securitisation Regulation. This 
approach entails that competent authorities can take into account the proposed changes to the scope of Article 14 of the CRR, based 
on the latest Trilogue Agreement”. 

The Joint Statement did caution however that neither the ESAs nor any competent authority has the formal power to allow the 
disapplication of directly applicable EU legal text. The proposed proportional approach is not binding on any national regulators. As 
such while the ESAs’ proposed approach is helpful and may influence national regulators, it remains to be seen how much comfort 
originators will derive from it. 

ESMA Final Report - Disclosure Requirements  
The Securitisation Regulation mandates ESMA to develop technical standards relating to securitisation disclosure requirements.

On 22 August 2018 ESMA published its final report on technical standards on disclosure requirements under the Securitisation Regulation (the 
“Final Report”) which annexed the draft technical standards and related reporting templates (the “ESMA Templates”).

The Final Report is perhaps most notable for confirming that transparency requirements of Article 7 (which include reporting on underlying 
exposures and delivery of investor reports) of the Securitisation Regulation apply to both ‘private’ (i.e. securitisations do not require the 
publication of a prospectus) and public securitisations. 

ESMA took the view that the mandates given to it under Articles 7(3) and 7(4) of the Securitisation Regulation apply to all securitisations. 
ESMA further understands that its mandates to draft technical standards under Article 17(2)(a) and 17(3) of the Securitisation Regulation cover 
all information under Article 7(1) of the Securitisation Regulation and, furthermore, appear to apply only to public securitisations. As such, the 
Final Report is clear that the same level of disclosure will be required for all types of securitisations, although only public securitisations will 
need to report to a securitisation repository.

This development surprised market participants who hoped to see a distinction drawn between ‘public’ and ‘private’ securitisations. This 
position would present a significant barrier for originators (particularly non-bank originators) hoping to access the capital markets - by way 
of example there are approximately 240 fields to be reported upon in respect of each CRE exposure. The content and scope of reporting 
obligations are so onerous that originators may need to restructure the way in which exposures are originated - existing systems may need to 
be overhauled to track each reporting criterion and also to allow for quarterly/ monthly reporting, as applicable. 

The position is aggravated by the lack of any transitional period meaning that the new reporting obligations would apply from 1 January 
2019. Market feedback had been clear on this point and indeed was referenced in the Final Report which noted that respondents to the 
consultation process emphasised the need for sufficient lead-in time to adapt to the new regime and the need for the draft technical standards 
and ESMA Templates to be adopted as soon as possible. In the Final Report ESMA acknowledged that defining a transition period was outside 
of the scope of its mandate but did advocate a a 15-18 month transition period with a “gradually increasing degree of compliance (with full 
compliance being expected by the end of the transitional period)”. 

Joint Statement - Potential Delay in Implementation

The Joint Statement also noted that ESMA and the Commission are currently considering how to address market concerns raised about some 
aspects of the ESMA Templates. The Joint Statement indicated that the ESMA Templates are “unlikely” to be adopted before 1 January 2019. 

As a result the transitional provisions of the Securitisation Regulation relating to underlying exposure and investor reporting will apply from 1 
January 2019. Until the adoption of the ESMA Templates, reporting entities shall report using the templates annexed to Delegated Regulation 
(EU) 2015/3 (the “CRA3 Regulation”).

1 The ESA’s comprise the EBA, the European Insurance and Occupational Pensions Authority and the European Securities and Markets Authority
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https://www.esma.europa.eu/sites/default/files/library/esma33-128-474_final_report_securitisation_disclosure_technical_standards.pdf
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The CRA3 Regulation contains templates (the “CRA3 Templates”) for reporting on the following categories of underlying exposures; residential 
mortgages, commercial mortgages, loans to small and medium-sized enterprises, auto-loans, consumer loans, credit card loans and leases 
to individuals and/or businesses. For some products (e.g. European CMBS), reporting with the relevant CRA3 Template is already market 
standard however, it will be a new challenge for some asset classes and products (e.g. The CRA3 Templates do not contain a template for 
CLO reporting).

The CRA3 Templates do not include a template for investor reporting but Annex VIII lists the information to be included in an investor report.

The Joint Statement notes that the ESAs have been have been made aware of severe operational challenges for reporting entities in complying 
with these transitional provisions, in particular for those reporting entities that have never provided information according to the CRA3 Templates 
(such as CLOs). The Joint Statement recognises the likelihood that reporting entities may need to make substantial and costly adjustments to their 
reporting systems to comply with the CRA3 Templates on a temporary basis, until the ESMA Templates enter into application.

In light of these operational difficulties, the ESA’s suggested that competent authorities would “generally apply their supervisory powers in 
their day-to-day supervision and enforcement of applicable legislation in a proportionate and risk-based manner. This approach entails that 
competent authorities can, when examining reporting entities’ compliance with the disclosure requirements of the Securitisation Regulation 
(which will apply from 1 January 2019, albeit in a non-standardised manner), take into account the type and extent of information already 
being disclosed by reporting entities. This approach does not entail general forbearance, but a case-by-case assessment by the competent 
authorities of the degree of compliance with the Securitisation Regulation”.

While the Joint Statement indicates that competent authorities should have a degree of flexibility as regards the content and format of reports 
pending adoption of the ESMA Templates, we expect securitisations to report using a CRA3 Template where readily applicable. Where no such 
template is available (e.g. for CLOs) reporting entities should engage with the relevant competent authority to agree reporting arrangements 
in advance. 

As noted above, the ESAs do not have the ability to allow the disapplication of directly applicable EU legal text - the strict interpretation of the 
Securitisation Regulation requires reporting using a CRA3 Template. It appears likely however that competent authorities will be influenced by 
the Joint Statement to show a degree of pragmatism when assessing reporting requirements until adoption of the ESMA Templates. 

Conclusion
Unfortunately the implementation of the Securitisation Regulation is not proving as straightforward as many had hoped. The lack of clarity 
around the scope and substance of the final ESMA Templates coupled with the non-binding (although encouraging) relief offered from the 
Joint Statement as regards both consolidation of Non-EU Subsidiaries and transitional reporting requirements does not lend itself to regulatory 
certainty. Further, the Securitisation Regulation requires one of the issuer, sponsor or originator to be appointed as a reporting entity for the 
duration of the transaction meaning that such party will be required to accept reporting responsibility for an as yet undetermined reporting 
obligation. Parties entering into securitisation transactions during this period of uncertainty are faced with the prospect of trying to anticipate 
the final regulatory regime and structuring their transactions accordingly.
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