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Directors’ duties: where bona fides requires objective assessment
The BVI Court of Appeal has recently considered the circumstances in which a Director may be subjected to an objectively imposed standard in 
discharging his duty to exercise his powers honestly and in good faith and in the interests of the company.

The “time honoured”1 rule which requires that a director exercise his powers in good faith and in what he believed to be the interests of the 
company has been encoded under BVI law in section 120 of the Business Companies Act 2004.

Section 120(1) provides that, subject to the remaining provisions of the section

“a director of a company, in exercising his powers or performing his duties, shall act honestly and in good faith and in what the director 
believes to be in the best interests of the company”.

This provision, as with its common law precursor, imports what is, in part, a subjective test such that “the question is not whether, viewed 
objectively by the court, the particular act or omission which is challenged was in fact in the interests of the company…. Rather, the question is 
whether the director honestly believed that his act or omission was in the interests of the company.”2  

However, the test is not wholly subjective3 and the Court is entitled to make an objective assessment as to whether the relevant director was indeed 
acting bona fide. 

Similarly, where the Directors has simply failed to consider the interests of the company at all, the test to be applied is an objective one: whether 
an intelligent and honest man in the position of a director of the company concerned, could, in the whole of the existing circumstances, have 
reasonably believed that the transactions were for the benefit of the company4. 

In Antow Holdings Limited v Best Nations Investments Limited & Ors BVIHCMAP 2017/0010 Chief Justice Pereira, sitting in the Eastern Caribbean 
Court of Appeal in an appeal from the BVI Commercial Court, found that as a matter of BVI law, a director may take advantage of the subjective 
test only where he did in fact consider the interests of the company. If he totally or partially failed to consider the interests of the company, he 
ceases to be able to rely on his subjective belief as a defence. In reaching this conclusion, the Court of Appeal followed the decision of the English 

1  Mutual Life Insurance Co of New York v Rank Organisation Ltd [1985] BCLC 11.
2  Regentcrest plc (in liq) v Cohen [2001] 2 BCLC 80, [2000] All ER (D) 747 and see also Smith & Fawcett Ltd [1942] 1 All ER 542
3    “otherwise you might have a lunatic conducting the affairs of the company and paying away its money with both hands perfectly bona  
   fide yet wholly irrational”: see Hutton v West Cork Railway Co (1836) (1883) 23 Ch D 654, 52 LJ Ch 689, 31 WR 827, 49 LT 420 
4  Per Pennycuick J [1970] Ch 62, [1969] 2 All ER 1185, [1969] 3 WLR 122, [1969] 2 Lloyd’s Rep 24, 9 LDAB 111, 113 Sol Jo 465, 208 Estates
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Court in Charterbridge Corporation, Ltd v Lloyds Bank Ltd5 applied; Colin Gwyer & Associates Ltd and another v London Wharf (Limehouse) Ltd and 
others [2002] EHWC 2748 (Ch) applied. In such a case, the Court is entitled to examine the decision in question objectively, against the particular 
factual circumstances in which it was made and to assess whether it was within the range of decisions which a hypothetical director, acting bona 
fide in the apparent interests of the company, could reasonably have made in the circumstances6.

5  [1969] 2 All ER 1185
6  Per Pereira CJ Antow Holdings Limited v best Nations Investments Limited & Ors BVIHCMAP 2017/0010 at para. 31

Author
Please contact the author, below, or one of your other usual Walkers contacts if you would like further advice or information on this topic.

Rosalind Nicholson 
Partner - British Virgin Islands
T: +1 284 852 2237
E: rosalind.nicholson@walkersglobal.com

Disclaimer
The information contained in this advisory is necessarily brief and general in nature and does not constitute legal or taxation advice.  Appropriate legal or other professional advice should 
be sought for any specific matter.


