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ESMA Consultation: 
Guidelines On Performance Fees In UCITS

On 16 July 2019, the European Securities and Markets Authority (“ESMA”) published a consultation paper (the “Consultation”) in respect of 
draft guidelines on performance fees in UCITS (the “Guidelines”) applicable to undertakings for collective investments in transferable securities 
(“UCITS”). ESMA will consider all comments from stakeholders by 31 October 2019, with the aim of finalising the Guidelines after this.

Summary
The purpose of the Consultation is to harmonise regulations relating to UCITS performance fees across the EU. ESMA has stated that the need 
for regulatory convergence stems from the fact that: 

• currently there are different practices across national competent authorities (“NCAs”) regarding performance fee structures and the 
circumstances in which performance fees can be paid; and

• this divergence can create risks of regulatory arbitrage and inconsistent levels of investor protection.

The Consultation is specifically relevant for UCITS management companies and  investment managers as their delegates (“Managers”), 
institutional investors, retail investors and relevant trade organisations. The Guidelines have the stated objective of aligning the interests of 
Managers and investors and cover: 

• general principles on performance fee calculation methods; 

• consistency between the performance fee model and the fund’s investment objectives, strategy and policy; 

• frequency for crystallisation of performance fees; 

• circumstances where performance fees should be payable; and 

• disclosure of the performance fee model. 

In preparing the Guidelines, ESMA considered the IOSCO report on “Good Practice for Fees and Expenses of Collective Investment Schemes” – 
FRO9/16 August 2016 (the “IOSCO Report”) and also relied on an ESMA survey sent to the industry in respect of various questions concerning 
performance fees.

The Guidelines
It is noted that regulatory requirements in relation to the implementation of performance fees in UCITS have already been introduced in certain 
EU jurisdictions, such as Germany and Ireland. In this respect, the Guidelines are to a large extent consistent with the relevant provisions of 
the Central Bank (Supervision and Enforcement) Act 2013 (Section 48(1)) (Undertakings for Collective Investment in Transferable Securities) 
Regulations 2019, S.I. No. 230 of 2019 (the “Central Bank UCITS Regulations”). For comparison purposes, we have set out the Guidelines 
opposite the Central Bank UCITS Regulations requirements below for ease of reference. 
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Guidelines Central Bank UCITS Regulations

1. Performance fee calculation method

• The performance fee calculation method should include, at 
least, the following elements:

- the reference indicator to measure the relative performance 
of the fund. This reference indicator can be an index (eg 
Eonia, Eurostoxx 50), a HWM or a hurdle rate (eg 2% 
increase in the net asset value of the fund (“NAV”));

- the crystallisation period within which the performance fee 
is accrued and a crystallisation date, coinciding with the 
end of the crystallisation period, at which the performance 
fee is crystallised and credited to the Manager;

- the performance reference period at the end of which the 
mechanism for compensating for past underperformance 
or negative performance can be reset;

- the performance fee rate which may also be referred to as 
the “flat rate” ie the rate of performance fee which may 
be applied in all models;

- the performance fee methodology enabling the calculation 
of the performance fees based on the abovementioned 
inputs and any other relevant inputs; and

- the computation frequency which should coincide with the 
calculation frequency of the NAV (eg: if the fund calculates 
its NAV daily, the performance fee should be calculated 
and accrued in the NAV on a daily basis).

• The performance fee calculation method should be designed 
to ensure that performance fees are always proportionate 
to the actual investment performance of the fund. Artificial 
increases resulting from new subscriptions should not be 
taken into account when calculating fund performance.

• The Manager should always be able to demonstrate how 
the performance fee model of a fund it manages constitutes 
a reasonable incentive for the Manager and is aligned with 
investors’ interests.

• The performance fee provisions should be allocated and 
reversed in a symmetrical way. For example, it should not 
be possible to apply simultaneously an allocation rate (eg 
20% of the performance of the fund when the performance 
increases) and a different reversal rate (eg 15% of the – 
negative – performance of the fund when the performance 
decreases).

Central Bank UCITS Regulations (Reg 40(1))

• The requirements of reference indicator, proportionality and 
Manager’s incentive are addressed by the Central Bank UCITS 
Regulation that a Manager has to ensure that performance 
fees are only payable by a fund on:

 - achieving a new high NAV over the life of the fund; or

 - the out-performance of an index.
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2. Consistency between the performance fee model 
and the fund’s investment objectives, strategy  
and policy

• The Manager should ensure the performance fee model is 
consistent with the fund’s investment objectives, strategy and 
policy.

• In assessing consistency between the performance fee model 
and the fund’s investment objectives, strategy and policy, a 
Manager should check:

- whether the chosen performance fee model is suitable 
for the fund given its investment policy and strategy. 
For instance, for funds that pursue an absolute return 
objective, a HWM model or a hurdle is more appropriate 
than a performance fee calculated with reference to an 
index because the fund is not managed with a reference to 
a benchmark; in addition, a HWM model for an absolute 
return objective, might need to include a hurdle to align 
the model to the fund’s risk-reward profile;

- whether, for funds that calculate the performance fee with 
reference to a benchmark, the benchmark is appropriate 
in the context of the fund’s investment policy and strategy 
and adequately represents the fund’s risk-reward profile. 
This assessment should also take into account any material 
difference of risk (eg volatility) between the fund’s aims 
and the chosen benchmark. For example, it should not be 
deemed appropriate for a fund with a predominantly long 
equity focused strategy to calculate the performance fee 
with reference to a money market index.

• Where performance fees are payable on the basis of out-
performance of a benchmark (eg Eurostoxx 50 + 3%, Eonia), 
the Manager should ensure that the benchmark is consistent 
with the investment policy and strategy of the fund. For 
instance, it might not be appropriate to take a reference 
indicator that would set a systematically lower threshold for 
fee calculation than the actual benchmark (eg computing 
performance fees based on Eurostoxx -1% where the 
objective of the fund is Eurostoxx). Where the calculation of 
the performance fee is based on a fulcrum fee model, the 
performance fee should be based on the same benchmark 
used to determine excess performance.

• In all cases, the excess performance should be calculated net 
of costs.

Central Bank UCITS Regulations (Reg 40(3))

• Consistency provisions and negative performance 
requirements are covered by the following Central Bank 
UCITS Regulation: 

• Where performance fees are payable on the basis of out-
performance of an index, a Manager has to ensure that the 
index is consistent with the fund’s investment policy.
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3. Frequency for the crystallisation of the  
performance fee

• The frequency for the crystallisation and the subsequent 
payment of the performance fee to the Manager should be 
defined in such a way as to ensure alignment of interests 
between the portfolio manager and the shareholders and fair 
treatment among investors. 

• The Manager’s performance should be assessed and 
remunerated on a time horizon that is, as far as possible, 
consistent with the investors’ holding period.

• The crystallisation period should not be shorter than 1 year. 
Generally, it should end either on 31 December or at the end 
of the financial year of the fund.

• The minimum crystallisation period should not apply to the 
fulcrum fee model, as the characteristics of this model are not 
compatible with a minimum crystallisation period.

Central Bank UCITS Regulations (Regs 40(4)-(6))

• In calculating the performance fees payable, a Manager will 
have to ensure:

- that the calculation of the performance fee does not 
crystallise more than once per year;

- the performance fee is not paid more than once per year;

- that the calculation of the performance fee is verified by 
the depositary;

- (where a fund has multiple investment managers or 
advisers) that a performance fee is payable only on the 
performance of that part of the portfolio for which the 
investment manager or adviser is responsible.

4. Negative performance (loss) recovery

• A performance fee should only be payable in circumstances 
where positive performance has been accrued during the 
performance reference period. Any underperformance or 
loss previously incurred during the performance reference 
period should be recovered before a performance fee 
becomes payable.

• The performance fee model should be designed to ensure that 
the Manager is not incentivised to take excessive risks and that 
cumulative gains are duly offset by cumulative losses.

• Where a fund utilises a HWM, it should only be reset where 
during the performance reference period (i) the new HWM 
exceeds the last HWM, or (ii) the fund has undergone 
significant structural changes. For the purpose of resetting 
the HWM, a performance reference period should be defined.

• The performance reference period should not apply to 
the fulcrum fee model, as in this model the level of the 
performance fee increases or decreases proportionately with 
the investment performance of the fund.

Central Bank UCITS Regulations (Reg 40(2) and (4))

• Where performance fees are payable on achieving a new NAV, 
the responsible person will have to ensure that no performance 
fee is accrued or paid until the NAV per share exceeds:

- the previous highest NAV per share on which the 
performance fee was paid or accrued; or

- the initial offer price, if higher. The initial offer price will be 
taken as the starting price for this calculation.  

• Where performance fees are payable on the basis of 
outperformance of an index, the responsible person should 
ensure that:

- any underperformance of the index in preceding periods 
is cleared before a performance fee becomes due in 
subsequent periods.
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5. Disclosure of the performance fee model

• Investors should be adequately informed about the existence 
of performance fees and about their potential impact on the 
investment return.

• The prospectus and, if relevant, any ex-ante information 
documents as well as marketing material, should clearly 
set out all information necessary to enable investors to 
understand properly the performance fee model and the 
computation methodology. Such documents should include 
a description of the performance fee calculation method, 
with specific reference to parameters and the date when 
the performance fee is paid, without prejudice to other 
more specific requirements set out in specific legislation 
or regulation. The prospectus should include concrete 
examples of how the performance fee will be calculated 
to provide investors with a better understanding of the 
performance fee model.

• In line with the principles set out in Guideline 1, the main 
elements of the performance fee calculation method should 
be indicated.

• The key investor information documents (“KIID”) should 
clearly set out all information necessary to explain the 
existence of the performance fee, the basis on which 
the fee is charged and when the fee applies, consistently 
with Article 10 (2)(c) of Commission Regulation (EU) No 
583/2010 (the “KIID Regulation”). 

• Where performance fees are calculated based on 
performance against a reference benchmark index, the 
KIID and the prospectus should display the name of the 
benchmark and show past performance against it.

• The annual and half-yearly reports and any other ex-post 
information should indicate, for each relevant share class, 
the impact of the fees over the crystallisation period, by 
clearly displaying: (i) the actual amount of performance fees 
charged and (ii) the percentage of the fees based on the 
share class NAV.

Central Bank UCITS Regulations (Reg 40 and 74)

• The fund’s prospectus has to include the following:

- that the fund provides for the payment of performance fees;

- the calculation period for determining the performance fees;

- the first calculation period;

- how the performance fees are calculated;

- the percentage performance fee payable;

- the accrual basis of the performance fees and when the 
performance fees are actually paid;

- a risk warning that performance fees are based on net 
realised and net unrealised gains and losses as at the end 
of each calculation period and as a result, performance fees 
may be paid on unrealised gains which may subsequently 
never be realised;

- where the fund has multiple managers or advisers, a risk 
warning that it is possible that performance fees may be 
payable to one or more of the investment managers or 
advisers where the overall net asset value of the fund may 
not have increased.

The KIID Regulation

• KIIDs reflect performance fees by containing a presentation 
of charges in the form of a table (prescribed in the KIID 
Regulation), which among other things has to list and explain 
any charges taken from the fund under certain specific 
conditions, the basis on which the charge is calculated and 
when the charge applies.

European Communities (Undertakings for Collective 
Investment in Transferable Securities) Regulations 2011 
(S.I. No. 352 of 2011) UCITS Regulations (Reg 89(3A) 
and Schedule 12)

• In respect of performance fees, the annual report has to 
include: 

- the total amount of remuneration for the financial year, 
paid directly by the fund, including any performance fee;

- a description of how the remuneration and the benefits 
have been calculated.

- Statement of the developments concerning the assets 
of the fund during the reference period, including 
management charges.
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The Central Bank UCITS Regulations
The Central Bank performance fee and disclosure requirements were placed on a statutory footing since the coming into force of the Central 
Bank UCITS Regulations on 27 May 2019. It should be noted that the rule regarding annual crystallisation has a transitional period until 27 
January 2021.

It should also be noted that compliance with the Central Bank UCITS Regulations takes precedence over the Guidelines, which are not legally 
binding, pending revised Central Bank Regulations or Central Bank Guidance. 

Commentary
ESMA has indicated that existing funds that already operated a performance fee before the application date of the Guidelines should align 
their procedures with the Guidelines within 12 months of the application date.

The Guidelines provide that any new funds created after the date of application of the Guidelines that include a performance fee, or any 
existing funds that introduce a performance fee for the first time after that date, should comply with the Guidelines immediately.

In this respect, Managers should ensure that they comply with the rules on performance fees provided by the Central Bank UCITS Regulations 
and now consider such compliance in light of the Guidelines, noting the overlapping requirements and any additional information which the 
Guidelines prescribe. Examples of areas, which Managers should consider are: the requirement to readily demonstrate how the performance 
fee model of a fund constitutes a reasonable incentive for the Manager and is aligned with investors’ interests; provisions in respect of the 
fulcrum fee model1; rationale behind choosing a high water mark (“HWM”) model or a hurdle than a performance fee calculated with 
reference to an index; and rationale behind choosing a particular index. 

It would be prudent for Managers and investment managers to commence reviewing the Guidelines and, if thought appropriate, provide 
feedback to ESMA.
  

Contacts 
If you have any queries on the content of this advisory and/or the impact that it may have on you and your business, please speak to your 
usual contact in Walkers or connect with:

This performance fee structure is not typical in Irish funds. It is based on the principle that the performance fee can either increase or decrease based on the 
outperforming or underperforming of a benchmark which the fund uses. Some of the principles outlined in the Guidelines will not apply to this structure, 
such as the requirement for a crystallisation period of 1 year.
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