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Successful appeal against the Jersey regulator’s 
decision to revoke an investment licence 
– learning points

In its judgment published on 17 June 2019 in SWM Limited v Jersey Financial Service Commission1 the Royal Court of Jersey gave reasons for 
its decision to quash a decision of the Jersey Financial Services Commission (“JFSC”) to revoke the registration of SWM Limited (“SWM”) as 
an investment business and to issue a related public statement.

The decision to quash the JFSC’s decision was based upon a number of grounds, although various others advanced in the appeal by SWM 
were rejected. The judgment provides useful guidance on the principles that will be applied by the Jersey Court when considering appeals 
of this nature and how the Court may judge the regulator’s reaction to what it considers to be areas of criticism that might be levelled at a 
regulated business when assessing questions of integrity, competence and fitness and properness.

Issues
The facts and history of the regulatory investigation into SWM dated back to 2014. The investigation arose out of the advice given by SWM 
to various clients between 2004 and 2009 in respect of alternative investment funds. The JFSC first issued directions to SWM in January 2015, 
requiring SWM to appoint an independent reporting professional who reported later that year. Also in 2015 an on-site examination was 
conducted by the JFSC which identified a large number of high risk findings. SWM was made subject to a Decision Making Process (“DMP”) 
DMP as from February 2017, which culminated in a Notice of Revocation being issued in August 2018.

The grounds for the issue of the Notice of Revocation was that the JFSC was not satisfied that SWM was fit and proper with regard to its 
integrity and competence and taking into account other breaches of the relevant Code of Practice which were considered to be significant 
and continuing.

Approach on Appeals and Points of Interest
The touchstone for the Court when considering an appeal under the Financial Services (Jersey) Law 19982 (“FSJL”) is the reasonableness of 
the JFSC’s decision – the Court will not allow an appeal simply because it would have formed a different view. Whilst each case will turn on 
its facts, key points addressed in the Court’s decision were:

 » due diligence documentation is required to be maintained by a regulated entity in order to demonstrate that due diligence (in 
this case with regard to the suitability of an investment to particular clients) has been sufficiently carried out which is important 
to protect the client, the service provider and for Jersey’s reputation as a well regulated jurisdiction;

 » the JFSC has to provide its reasons with sufficient clarity with regard to its decision but it does not sit as a court giving a reasoned 
judgment (for example to provide a detailed basis for preferring the evidence of one witness over another);  

 » a lack of integrity is not the same as dishonesty; 
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 » a refusal to re-open a complaint (in this case on the advice on an appointed third party expert) or to be seen to be putting 
pressure on a customer not to pursue a complaint could amount to a lack of integrity; 

 » litigation style discovery rules do not apply either in connection with administrative appeals or in relation to the underlying 
administrative decision making process, and a balance has to be struck between maintaining confidentiality3 and fairness to 
the subject of the investigation (and in this case a copy of a positive response from a customer that was not disclosed to SWM 
or the JFSC Board by the executive officers investigating, should have been on the basis that it could have been relevant to the 
sanction imposed);

 » when considering sanctions to be imposed, it is important that the JFSC Board is properly appraised of remedial steps the 
regulated body might have taken – in this case a finding that SWM had refused to take steps to remedy the failings found in 
respect of due diligence documentation, was core to the Board’s decision to revoke but which on the facts was an unreasonable 
finding in light of SWM’s Post Examination Monitoring Schedule that was put in place following an on-site visit by the JFSC more 
than a year before the Decision Making Process; and

 » when considering the proportionality of a sanction, the Court will assess the reasonableness of the JFSC’s decision, which can 
include reference to factors such as the risk that matters are continuing or could be repeated and the existence of losses suffered 
by clients.

Lessons Learned
The decision of the Court provides a valuable lesson to regulated entities in Jersey, but also to the JFSC. The key points set out above 
demonstrate that on an appeal under the FSJL the Court will undertake a balancing exercise when assessing the decisions of the JFSC for 
reasonableness. That balance will involve a consideration of the history of the investigation to the extent that elements of it form the basis for 
the JFSC’s decision. As with SWM, those investigations can be lengthy and go through a number of stages, each taking time and no doubt 
significant resources. Whilst the initial suspicion of mis-selling investment products by SWM was not pursued, there were still a number of 
reasons for the decision to revoke SWM’s licence which were upheld as reasonable, but ultimately the balance to quash came down in favour 
of SWM on this occasion.  

The benefit of hindsight is well-known, but important factors can be identified in the judgment which any regulated entity would do well to 
heed and to recognise the importance of:

 » keeping proper documentation, particularly for due diligence;

 » acting on observations and recommendations made by experts that are appointed to review a business (for example in revisiting 
complaints or reporting circumstances to insurers to preserve cover);

 » recognising that there is a limit on what a regulator may or can disclose and provided the reasons for a decision are clear enough 
that will suffice; and

 » recognising that a lack of intention to cause an outcome (for example applying pressure on a customer to drop a complaint) will 
not necessarily avoid an adverse finding if words or actions are clear.

The decision as to the sanction to be applied to SWM has been remitted back to the JFSC, to be considered in the light of the judgment.

Comment
The Royal Court’s determination as a matter of Jersey law, is one that will resonate with other financial services jurisdictions given the 
similarity of issues that can arise. The judgment demonstrates that a balancing act will be carried out by the Court by reference to the 
grounds of appeal that were advanced. Whilst in this case the balance tipped in favour of the licensee, regulated service providers will 
continue to be judged by strict standards by the regulator and the Court. Substantive judgments on appeals against regulatory decisions are 
not common in Jersey. However, in a climate where there is international pressure on regulators in offshore financial centres to bare their 
teeth (including to increase the number of prosecutions) there will inevitably be an increase in these kinds of cases.

 3    Enshrined in Article 37 of the Financial Services (Jersey) Law 1998 
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