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Liquidators Granted Sanction to make Interim 
Distributions to Unsecured Creditors Despite 
Competing Proprietary Claim 

 4 October 2019 

Background 

In a significant ruling dated 1 October 2019 in the matter of Saad Investments Company Limited (in official liquidation) (FSD 15 of 2010 (ASCJ)) 
the Chief Justice of the Grand Court of the Cayman Islands, Hon. Anthony Smellie QC has provided important clarification on the legal test 
concerning the grant of sanction for a proposed interim payment of dividends in a liquidation estate which is subject to an overarching proprietary 
claim.   

The application was made by Walkers on behalf of its clients, Hugh Dickson and Mark Byers of Grant Thornton, the joint official liquidators (the 
"JOLs") of Saad Investments Company Limited (in official liquidation) ("SICL"), which was made pursuant to Section 110 of the Companies Law 
(2018 Revision) (the "Companies Law") and Order 11 of the Companies Winding Up Rules, 2018, was for sanction of the Court to enable the 
JOLs as a matter of principle to make interim distributions to all creditors of SICL (subject to them entering into an appropriate secured indemnity) 
notwithstanding the existence of a competing proprietary claim. 

Ahmad Hamad Algosaibi and Brothers Company's ("AHAB") has ongoing proprietary claims against SICL over all of its assets in the liquidation. 
The claims were dismissed by the Grand Court at first instance, but that decision has been appealed (CICA Civil Appeal No: 15 of 2018). By a 
series of orders made in the liquidation estate in 2010, 2013 and 2018, the JOLs were permitted to pay the costs of defending AHAB's claims up 
to and including the conclusion of the appeal, but those orders did not allow the JOLs to make any interim distributions to SICL's creditors prior 
to the determination of AHAB's proprietary claims. Were it not for AHAB's claims, the JOLs would be in a position to make an interim distribution.  

The JOLs were therefore faced with the challenge of finding a mechanism which would allow distribution but not prejudice or impinge on their 
obligations to the creditors as a whole, including AHAB as a contingent creditor. 

The application proposed that any creditor who wished to be the recipient of a distribution would be required to sign a Deed of Indemnity, which 
obliged the recipient to repay any distribution to the liquidation estate in particular circumstances. That obligation would be secured by way of a 
surety bond from an institution with a credit rating of at least A- (being a rating equivalent to the banks where the SICL estate monies are currently 
held). 
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The Decision 

The Court held that notwithstanding the existence of AHAB's ongoing proprietary claims, the interests of SICL and its creditors were best served 
by the JOLs being permitted and authorised to make the distributions. 

The Reasoning 

In light of the principle settled by the Privy Council in the Guardian Trust1  case and the possible consequences for the JOLs as trustees, and mindful 
of the scope of AHAB's claims which cover all assets in SICL's estate, the Chief Justice acknowledged that the application was a prudent course 
for the JOLs to adopt. In Guardian Trust it was declared that if trustees (such as the JOLs in the present instance) had received notice that a fund 
in their possession is, or may be, claimed by a third party "A", they would be liable to A if they dealt with the fund and the claim subsequently 
proved to be well founded. 

Although the sanction sought by the JOLs did not relate to a power which is expressly stated in Part 1 of Schedule 3 of the Companies Law, it was 
submitted by the JOLs, and accepted by the Court, that it had inherent jurisdiction to grant the sanction in order to protect the JOLs as office 
holders from potential liability from any and all claims arising out of or relating to the distributions. This was supported by the decisions of Re MF 
Global (No. 3)2 and Finers v Miro3.  

In deciding whether or not to grant the sanction, the Court had regard to the principles applied in DD Growth Premium 2X Fund4. Although in 
that case those principles were applied in the context of liquidators seeking sanction of the power to make a compromise or arrangement with 
creditors, the Court accepted that they were applicable mutatis mutandis in the circumstances. The net effect of those principles, according to the 
Chief Justice, is that the Court should ordinarily respect the commercial judgment of the liquidator and grant sanction, unless the course of action 
proposed by the liquidator is regarded by the Court to be so unreasonable or untenable that no reasonable liquidator would take it, or in the 
more strident words of the English Court of Appeal in Re Edenote Ltd5 "so utterly unreasonable and absurd that no reasonable person would 
have done it." The Chief Justice accepted that the application did not meet this threshold, which left the only remaining question of whether that 
conclusion would be affected, in principle, by the existence of AHAB's contingent proprietary claim. 

In this regard, the Chief Justice held that there were two main factors which justified dispensing with any need to make provision for AHAB's 
unproven proprietary claim. The first was that doing so would prevent any distributions at all until AHAB had exhausted its rights of appeal, 
potentially all the way to the Privy Council, which could take years. Second, AHAB's claim had not only been rejected by the JOLs – it had also 
been rejected by the Court following a lengthy trial based on findings of fact which, in the view of the JOLs, are unlikely to be overturned on 
appeal. When balancing AHAB's rights against the rights of other creditors, the Chief Justice considered that the weakness of AHAB's claim when 
compared to the proven claims of other creditors was a "powerful consideration."  

In addition, whilst AHAB had appealed as of right, it had not sought or obtained a stay upon the operation of the judgment against it or upon 
the operation of the liquidation. Given the size of AHAB's claim, it was acknowledged that whatever the outcome of the pending appeal may be, 
the appellate process is likely to run for a long time and include an appeal to the Privy Council, during which time the creditors would remain 
unpaid. The Chief Justice therefore held that it was "accepted that the interests of the Company, and of the creditors of the Company, are best 
served by the JOLs being permitted and authorised to make the distributions." It was also accepted that the interests of AHAB (such as they may 
be) were appropriately protected by the measures the JOLs had put in place by way of the Deed of Indemnity and surety bond. 

This all led to the Chief Justice reaching the conclusion that "in no sense then can it be said that the JOLs' proposal is unreasonable, let alone so 
patently absurd such as to justify, in keeping with the settled case law, refusal of the Court's sanction." 

                                                           
1 Guardian Trust and Executors of New Zealand v Public Trustee of New Zealand [1942] AC 115. 
2 Re MF Global UK Ltd (No 3) [2013] 1 W.L.R. 3874. 
3 Finers v Miro [1991] W.L.R. 35 (CA). 
4 In re DD Growth Premium 2X Fund [2013] 2 CILR 361. 
5 Re Edenote Ltd [1996] 2 BCLC 389. 
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Conclusion 

The effect of this ruling, together with the immediately preceding sanction application ruling in the same liquidation proceedings dated 30 
September 2019 (which was the subject of our Bulletin dated 2 October 2019) should be seen as a positive development which serves to reinforce 
the Grand Court's measured and pragmatic approach when balancing the competing interests of various stakeholders in complex insolvency 
proceedings. 

Colette Wilkins and Andrew Gibson acted on behalf of the Applicant, the Joint Official Liquidators of Saad Investments Company Limited (in 
official liquidation). 
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Disclaimer 
The information contained in this advisory is necessarily brief and general in nature and does not constitute legal or taxation advice. Appropriate 

legal or other professional advice should be sought for any specific matter. 
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