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Liquidators Granted Sanction to Settle
Creditor Claim Despite Competing
Existing Proprietary Claim

Background 
In a reasoned ruling dated 30 September 2019 in the matter of Saad Investments Company Limited (in official liquidation) (FSD 15 of 2010 (ASCJ)) 
the Chief Justice of the Grand Court of the Cayman Islands, Hon. Anthony Smellie QC has provided some welcome guidance concerning the basis on 
which sanction might be granted to liquidators to compromise a creditor claim when faced with a competing proprietary claim over the same assets. 

The application for sanction brought by the joint official liquidators (the “JOLs”) of Saad Investments Company Limited (in official liquidation) (“SICL”) 
was made pursuant to Section 110 of the Companies Law (2018 Revision) (the “Companies Law”) and Order 11 of the Companies Winding Up Rules, 
2018 (the “CWR”). Section 110 of the Companies Law provides as follows:

“(1)  It is the function of an official liquidator to -  
(a)  collect, realise and distribute the assets of the company to its creditors and, if there is a surplus, to the persons entitled to it; and 
(b)  report to the company’s creditors and contributories upon the affairs of the company and the manner in which it has been wound 

up. 

(2)  The official liquidator may - 
(a)  with the sanction of the Court, exercise any of the powers specified in Part I of Schedule 3; and 
(b)  with or without that sanction, exercise any of the general powers specified in Part II of Schedule 3.”

The application was necessary because the powers conferred on the JOLs pursuant to the relevant winding up order did not include the power 
contained in Part 1 of Schedule 3 of the Companies Law to “compromise on such terms as may be agreed all debts and liabilities capable of 
resulting in debts, and all claims (present or future, certain or contingent, ascertained or sounding only in damages) subsisting, or supposed to 
subsist between the Company and a contributory or alleged contributory or other debtor or person apprehending liability to the Company.”

Ahmad Hamad Algosaibi and Brothers Company’s (“AHAB”) has ongoing proprietary claims against SICL over all of its assets in the liquidation, 
which having been dismissed by the Grand Court at first instance, are subject to appeal in CICA Civil Appeal No: 15 of 2018. By a series of orders 
made in the liquidation estate in 2010, 2013 and 2018, the JOLs were permitted to pay the costs of defending AHAB’s ongoing proprietary claims 
up to and including the conclusion of the appeal. Specifically, those orders excluded the ability for the JOLs to settle any claims of SICL’s creditors 
prior to the determination of AHAB’s proprietary claims.
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The Decision
Notwithstanding the existence of AHAB’s ongoing proprietary claims, the Court held that the proposed compromise was reasonable, and would 
inure to the benefit of the proven creditors of SICL’s liquidation estate. Sanction was therefore granted.

The Reasoning
The creditor claim in question was significant, and arose pursuant to SICL’s capacity as a co-guarantor whereby it guaranteed all past, present and 
future indebtedness under a New York law governed promissory note. As the right to interest arose under the promissory note (which SICL was 
not party to) and not the guarantee agreement, interest continued to run on the debt. This was deemed by the Court to be the result when there 
is a secondary guaranteed liability of a company in liquidation because, (i) the specific terms of Order 16, rule 11(2) of the CWR do not apply and 
(ii) there is coincidence between the primary and secondary liability (see Re Ho Kok Cheong [2000] SGHC 89). 

Payment of the proposed settlement sum to the creditor would, inter alia, result in significant savings to SICL’s liquidation estate because although 
its claim had been admitted to proof in full, the settlement sum was discounted on the basis that the creditor would receive early payment, and 
remained entitled to pursue the primary obligor for any shortfall under the promissory note. The terms of the proposed settlement agreement also 
retained a right for SICL to pursue the primary obligor for the full amount of the settlement sum by way of subrogation.

The question for the Court was whether it had the power to sanction the JOLs entering into the proposed settlement agreement and if so, whether 
it would be, in the circumstances of notice of AHAB’s proprietary claim, a proper exercise of the power to do so.

The Court held that at least implicitly, the JOL’s application was an acknowledgement of the principle settled by the Privy Council in the Guardian 
Trust case to the effect that, if a trustee or other person in a fiduciary capacity has received notice that a fund in his possession is, or may be, 
claimed by a third party “A”, he will be liable to A if he deals with the fund in disregard to that notice should the claim subsequently prove to be 
well founded.

In the present instance, that did not however displace the JOLs’ position and responsibilities as statutory trustees of the assets of SICL’s liquidation 
estate for the benefit of SICL’s proven creditors. This was recognised to be the only established trust and the only established role of the JOLs 
as trustees because AHAB’s claim which had yet to be finally determined, may not be regarded as already imposing upon the JOLs fiduciary 
obligations owed to AHAB. Furthermore, whilst AHAB had exercised its automatic right of appeal, it had not sought or obtained a stay of SICL’s 
liquidation proceedings.  

Having regard to the dismissal of AHAB’s case at first instance, and the absence of any stay upon the conduct of SICL’s liquidation the Chief Justice 
considered that on balance, the JOLs’ intention to preserve SICL’s liquidation estate as much as possible for the benefit of the proven creditors 
should be respected, and that (in citing In re DD Growth Premium 2X Fund) their actions came well within the bounds of reasonableness required 
by the case law to warrant the sanction of the Court. Accordingly, sanction was granted in terms that the JOLs were not to be exposed to any 
form of liability, personal or otherwise, to the proprietary claimants (including AHAB) for having paid out the distribution of dividend in giving 
effect to the compromise.  

Conclusion
The ruling, which the Chief Justice recognised as being “exceptional” and added that it would be “inappropriate for such applications to be 
routinely made” provides helpful clarity to liquidators regarding their role and duties as trustees in a liquidation estate when faced with a 
competing proprietary claim. Walkers Colette Wilkins and Andrew Gibson acted on behalf of the Applicant, the Joint Official Liquidators of Saad 
Investments Company Limited (In Official Liquidation).
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