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Respecting Stakeholder Wishes:
The Grand Court confirms that the “golden thread” 
of insolvency law is woven into the fabric of Section 
131 of the Companies Law

On 23 July 2019, the Grand Court of the Cayman Islands (the “Grand Court”) issued its judgment in Re Adamas Asia Strategic Opportunity Fund 
Limited (in Voluntary Liquidation) (unreported, 23 July 2019). Led by Barnaby Gowrie (Partner) and Chris Keefe (Senior Counsel) and assisted 
by Luke Petith and Siobhan Sheridan, Walkers (Dubai and Cayman) acted for the sole participating shareholder (the “Petitioner”) of Adamas 
Asia Strategic Opportunity Fund Limited (in Voluntary Liquidation) (the “Fund”) and sought orders that: (i) the voluntary liquidation of the Fund 
continue under the supervision of the Grand Court pursuant to section 131(b) of the Companies Law (2018 Revision); and (ii) the appointment of 
FTI Consulting (Cayman and Hong Kong) (“FTI”) as joint official liquidators of Fund.
 
Agreeing with the submissions put forward by Walkers on behalf of the Petitioner, the Grand Court, on its interpretation of section 131(b) of 
the Companies Law (2018 Revision), ordered that the (solvent) liquidation of the Fund continue under the supervision of the Grand Court; and 
appointed FTI as joint official liquidators (in accordance with the wishes of the Petitioner as the sole participating shareholder of the Fund).
 
The case is notable because Adamas Capital Partners Limited, the manager of the Fund (the “Voting Shareholder”), which had no economic 
interest in the liquidation (holding only management shares), disregarded the wishes of the Petitioner as to its preferred choice of liquidator and 
exercised its shareholder voting rights to appoint its own choice of liquidator. It subsequently opposed the Petitioner’s legitimate attempts to utilise 
section 131 of the Companies Law (2018 Revision) in order to effect the appointment of its preferred choice of liquidator.
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In the Cayman Islands, it is frequently a feature of investment funds for the voting and participating shareholder 
rights to be held separately by the manager and the investor(s) respectively. The decision of the Grand Court of the 
Cayman Islands in Re Adamas Asia Strategic Opportunity Fund rightly held that in a solvent liquidation and in the 
context of an application under section 131(b) of the Companies Law (2018 Revision), the views of the economically 
enfranchised are paramount. In this case, the investor had the right to appoint its choice of liquidator(s).  
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The decision provides welcome clarity of the scope of and circumstances in which the Grand Court may exercise its discretionary power to make a 
supervision order; and further, the approach to be adopted by a voting shareholder when exercising voting rights for and on behalf of participating 
shareholders in connection with a voluntary liquidation.

Background
In 2018, the Petitioner raised certain concerns with the Voting Shareholder (in its capacity as manager) regarding the operation of the Fund 
including, but not limited to, concerns with respect to an ongoing suspension of the Petitioner’s investment in the Fund and its underlying 
investments; a lack of transparency with respect to the Fund and its underlying investments; concerns regarding potential fee multiplication in 
respect of the Fund structure; and broader (unsubstantiated) concerns regarding the involvement of a former officer of the Petitioner (who has 
been indicted on criminal charges for alleged misappropriation and embezzlement of funds) in the Petitioner’s investment in the Fund.
 
It was accepted in correspondence between the Petitioner and the Voting Shareholder that it was appropriate for the Fund to be put into voluntary 
liquidation; and moreover that the voluntary liquidators should be from a firm of the Petitioner’s choosing. However, following a considerable 
delay, the Voting Shareholder then resolved to wind up the Fund and to appoint its own choice of liquidators – in complete opposition to the clear 
wishes of the sole participating shareholder.

The Petitioner, as non-voting shareholder, did not having voting rights and, as such, was unable to remove the voluntary liquidators from office.  
The Grand Court rightly recognised that its only recourse was to pursue a petition on the grounds that it was more “expeditious, economic or 
effective” to bring the liquidation under the supervision of the Grand Court , which would allow the official liquidators to conduct a comprehensive 
and independent investigation into the affairs of the Fund.

Key principles applicable in the exercise of the Court’s discretion
In its judgment, the Grand Court provided helpful guidance on the exercise of its discretion to make a supervision order under section 131(b) of 
the Companies Law (2018 Revision):

(i) the Grand Court confirmed that the right to petition for a supervision order was not limited to voting shareholders;

(ii) the Grand Court held that the “golden thread” running through insolvency law, is that liquidation proceedings (both solvent and insolvent) 
should be conducted in the interests of those persons who are financially interested: in an insolvent liquidation the creditors; and in a solvent 
liquidation the shareholders or contributories;

(iii) the Grand Court’s starting assumption in considering whether to make a supervision order is that “the Court should give greater weight to the 
views of the majority of economic stakeholders” and in a solvent liquidation, a participating shareholder’s interests are prima facie paramount;

(iv) where the articles of association of a company confer power to resolve to wind up the company (and effect the appointment of voluntary 
liquidator(s)) such power is conferred not for the benefit of the voting shareholder but rather for the participating shareholders and where a 
sole participating shareholder nominates a fit and proper person as the proposed voluntary liquidator, the holder of the voting shares should 
“ordinarily” appoint such nominee (although it may be justified to depart from this general rule in relevant circumstances);

(v) in the fund context, the Grand Court held that the views of the voting (or management) shareholder will seldom outweigh those of the 
participating shareholder (unless the participating shareholder presents a petition for some collateral purpose and not in the interest of the 
general body of participating shareholders); and

(vi) the Grand Court confirmed the principle (laid down in earlier cases) that the circumstances in which it will be “effective, economic or 
expeditious” to bring a liquidation under the supervision of the Grand Court are broad and flexible and once the petitioner has established 
one or more of these grounds on the evidence, the Grand Court’s discretion to order a supervision order is then limited.
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“Effective, economic and expeditious”
The Grand Court was persuaded that each of the grounds of “effective”, “economic” and “expeditious” were made out.  In particular, the Grand 
Court held that where a sole participating shareholder seeks to appoint its preferred nominee as voluntary liquidator and the voting shareholder 
refuses or ignores its wishes (in circumstances where the participating shareholder does not have power to appoint voluntary liquidators, nor any 
right to rescind the appointment of other voluntary liquidators) will, by itself, be a valid ground for making the liquidation more effective. 

Furthermore, the Grand Court found that the appointment of official liquidators with the power to investigate the Fund’s affairs; to apply to the 
Grand Court for further powers of investigation; and to require the delivery up of information (without the fear of removal) would result in a more 
robust investigation (and it was not necessary for the Petitioner to evidence that such powers would be required to be exercised immediately); and 
in circumstances where the official liquidators were involved in similar investigations in respect of a related fund, presented a “cogent case” for a 
supervision order promoting a more effective and economic liquidation. 

Clear disapproval of the Voting Shareholder’s position
The Grand Court took a dim view of the approach taken by the Voting Shareholder, finding that the stance adopted by the Voting Shareholder 
(in refusing to appoint the participating shareholders’ voluntary liquidators of choice) was wrong and based on an “obtuse view” of the law, and 
further that by adopting such an approach, the Voting Shareholder had only served to exacerbate the concerns of the Petitioner as regards the 
conduct of the voluntary liquidation of the Fund. Moreover, the Grand Court found that the evidence put forward by the Voting Shareholder in 
support of its opposition was “surprisingly self-centred”.

The Grand Court indicated the Voting Shareholder’s initial agreement to appoint FTI (being the liquidators nominated by the Petitioner) was 
“instinctively [the] correct response” reflecting the correct legal position - namely, that in a solvent liquidation, the participating shareholder(s) 
views should take precedence; and was not persuaded by the Voting Shareholder ‘s argument that the Petitioner had no right to “impose” its 
wishes on the Voting Shareholder (in so far as in its choice of liquidator), holding that, ordinarily, in the exercise of its powers as voting shareholder, 
the Voting Shareholder should exercise its voting rights to effect the wishes of the participating shareholders and if such course were adopted, a 
“disconnect between those who have the economic interest in the fund – the investors – and the manager who holds the voting rights should 
not … ordinarily arise”.  

Public policy
The Petitioner, as a state institution, was in part motivated to ensure that the liquidation of the Fund was effected in a transparent manner; and 
that a full and proper investigation into the conduct and operation of the Fund was undertaken (although this was not a material ground on which 
the petition was sought). The Grand Court considered that the fact that the Petitioner was a public institution increased the prospect of the Grand 
Court exercising its discretion to make an order that the liquidation of the Fund continue under the supervision of the Grand Court.
 
It appears that in circumstances where a public institution has raised valid concerns regarding the business of a company and seeks a full and 
proper investigation, the Grand Court will seek to ensure that those concerns are addressed. Moreover, the Grand Court will seek to ensure that 
the integrity and reputation of the Cayman Islands as a leading offshore domicile and the reputation of service providers in the Cayman Islands is 
maintained – in this case, through the appointment of official liquidators with far reaching investigative powers.  

Conclusion
The judgment of Kawaley J interprets and applies section 131(b) of the Companies Law (2018 Revision). It is absolutely right that in a solvent 
liquidation, the views of persons with the economic interest should carry the day and, in this case, have the right to appoint its choice of liquidator(s).
 
Going forwards, voting shareholders (particularly managers of funds incorporated in the Cayman Islands) should ensure that they are acutely 
cognisant of the wishes of participating shareholders (holding 100% of the economic interest of a fund) in connection with the appointment 
of voluntary liquidators and should exercise their voting rights in a proper manner (i.e. to benefit and effect the wishes of the participating 
shareholders, in favour of whom such voting rights are in fact granted) – the Grand Court has indicated that it will not be impressed by a 
manager who (without proper justification) has sought to adopt a contrary and obstructive stance. >>
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