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Adjusting the Rights of Shareholders  
Amongst Themselves: Privy Council  
Provides Guidance, But Questions Remain

Introduction 
Further to our advisory issued in March 2018, a recent judgment of the Judicial Committee of the Privy Council1 (“Privy Council”), the ultimate 
appellate court of the Cayman Islands, has provided important guidance as to the exercise by an official liquidator of the power to adjust the rights 
of shareholders in a solvent winding up of a Cayman Islands investment fund, where the rights of shareholders have been distorted by the effects of 
a pervasive, but external fraud. However, questions remain as to the precise scope of that power. 

The Privy Council decision is the most recent in the ongoing liquidation proceedings of Herald Fund SPC (“Herald”), a segregated portfolio company 
incorporated in the Cayman Islands which was one of the largest so-called feeder funds into the Madoff Ponzi scheme.

This aspect of the proceedings involved an important and novel point of statutory construction, namely whether a liquidator has a statutory power 
under section 112(2) of the Companies Law to rectify (or, in other words, adjust) a share register so as to override the existing legal rights of investors 
in the winding up of a Cayman Islands investment fund. Notwithstanding that this power has been exercised previously by official liquidators on at 
least one occasion (of which we are aware) in very similar factual circumstances without opposition, this was the first time the question of its scope 
and application had been considered at the highest appellate level.  

Decision
Affirming the ruling of the Cayman Islands Court of Appeal (“CICA”), a majority of the Privy Council found that the composite power contained in 
section 112(2) of the Companies Law to settle and, if necessary, rectify the register of members is designed to enable the liquidator to make sure that 
the register is a reliable basis for distributing the surplus in a liquidation, because it fully and accurately reflects the shareholders’ legal rights.  

Whilst the majority opinion (given by Lord Briggs) noted that the method of rectification contended for by the Additional Liquidator (i.e. the “net 
investment” method) “would be regarded by most reasonable observers as a fairer… method of allocating between members the consequences of 
having been caught up in a Ponzi scheme which was neither of their own, nor Herald’s, making”, it found (expressing some “regret”) that the words, 
phrases and concepts used in section 112(2)2 have long-settled meanings, which do not allow for a construction which has the effect of overriding 
shareholders’ legal rights as they exist at the commencement of liquidation.  

1 Michael Pearson (in his capacity as Additional Liquidator of Herald Fund SPC (in Official Liquidation)) v Primeo Fund (in Official Liquidation) [2020] UKPC 3.

2 Pursuant to the rule in Cherry v Boultbee, which applies to the distribution of surplus assets to shareholders - see In Re Peruvian Railway Construction Co Ltd 
[1915] 2 Ch 144.
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Lady Arden delivered a separate opinion. Whilst Lady Arden agreed with the majority as to the outcome of appeal (i.e. that it was impermissible under 
section 112(2) for the Additional Liquidator to override the legal rights of shareholders via the implementation of the “net investment” method), 
she noted that the conclusion reached by the CICA was “too narrow”. Lady Arden observed that the power conferred on a liquidator under section 
112(2) was broad enough to allow a liquidator to take account of any obligation which a member has to the company, however arising, rather than 
being confined solely to an adjustment based on members’ contractual rights. Lady Arden expressed a provisional view that if a member had a legal 
obligation to contribute to the assets of a company which arose prior to the commencement of liquidation, this could be taken account of by the 
liquidator under section 112(2), when determining how any surplus in a liquidation was to be distributed. Lady Arden went on to set out a number 
of circumstances in which legal (rather than merely contractual) rights may arise which could potentially trigger the rectification power of a liquidator 
under section 112(2), including where shareholders had been paid redemption proceeds which were subsequently found to be unlawful. The majority 
opinion did not expressly address Lady Arden’s analysis. 

Conclusion
The Privy Council’s decision gives guidance as to the extent of a liquidator’s power under section 112(2) of the Companies Law to rectify a register of 
members, and thereby implement a distribution methodology based on ideas of fairness, where shareholders have been affected by a pervasive, but 
external, fraud. It (in particular Lady Arden’s analysis) also gives rise to the possibility that a liquidator may be able to adjust members’ shareholdings 
based on legal rights in a broad sense rather than just in accordance with narrow contractual rights. 

Matthew Goucke and Chris Keefe act for Mr Pearson, the Additional Liquidator of Herald.3

3 Together with Leading Counsel, Francis Tregear QC, and Junior Counsel, Maximilian Schlote
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