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COVID-19 Update: Commercial Leases – 
Implications for keep open provisions 
and the obligation to pay rent

The Covid-19 crisis is upon us but what does this mean in terms of legal responsibilities relating to a business property? When considering the 
implications of the current Covid-19 public health crisis from a property perspective as either a landlord or a tenant, the lease should always 
be the starting point. It governs the contractual relationship between the parties and, pending the enactment of specific legislation altering 
the contractual obligations of the parties, the contractual provisions of the lease shall prevail.

Some of the key lease provisions likely to come into sharp focus resulting from the forced closure of non-essential businesses are the rent 
and keep open clauses.

Keep Open 
Keep open covenants are a common feature of retail leases in the Irish market, particularly where the retail unit is located in a larger 
retail development.

A typical retail / shopping centre keep open clause requires the store to remain open during certain hours – the idea being that if one store 
closes, this will affect footfall for the surrounding stores. Breach of a keep open clause of this nature is often litigated and there are some 
recent examples of how the courts have interpreted this keep open requirement. Given the temporary nature of the current closures, it is 
unlikely that this will be an immediate issue. However the longer the crisis continues, the more likely it is that some business will not have 
the finances to reopen. At that point, it is more likely that we will see parties looking to enforce these keep open clauses.

More generally, leases typically contain covenants which say that the tenant cannot leave the premises unoccupied for any prolonged 
period (usually ranging between 7-21 days). Part of this has to do with building insurance – if a property is unoccupied for a period of time, 
the building insurance on the property can be affected.

The reality is that in light of the recent Government communication on forced closures, tenants shall find themselves in a position where 
they are unable to comply with the obligation to keep the property occupied and trading. 

In these unique circumstances it is questionable whether a landlord could continue to enforce a keep open clause where the tenant’s ability 
to comply has been fundamentally compromised by the overall governmental policy affecting the premises. This is particularly so as leases 
also contain provision obligating a tenant to observe and comply with “all laws” and therefore in an enforced closure scenario, which 
covenant prevails?

Regardless of the law, if a property is empty, it is advisable to speak with the insurer of the building to see if they have any particular 
requirements that must be addressed to ensure that cover is not lost.

Rent 
Whilst each lease must be reviewed on an individual basis, a typical lease will not include a provision which relieves a tenant from the 
obligation to discharge rent in a COVID-19 type scenario.
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Any unilateral decision by the tenant to withhold the rent constitutes a breach of the lease, triggering the landlord’s right to invoke its contractual 
protections, sue for recovery of the unpaid rent and potentially forfeit the lease (although the ability to institute proceedings to forfeit a lease is 
possibly curtailed by the Public Interest (Covid-19) Act 2020 which appears to have the potential extend to non-residential properties through 
the reference [in section 5.7.a] to the fact that tenancies not covered by the Residential Tenancies Act 2004 are also affected by the eviction 
prohibition restriction in the emergency legislation. It is not believed that this was the intention of the legislators though).

We are aware that some tenants are looking at force majeure and frustration as a means of avoiding the obligation to pay when they 
cannot use the property and have no business income.

Force majeure arises from an inability to comply with contractual obligations due to what is commonly referred to as an “act of god”, that 
is, an unavoidable event or series of events beyond the control of the parties. Force majeure clauses are uncommon in commercial leases 
in the Irish market and the courts have to date been unwilling to imply such clauses into leases. It is therefore unlikely that a tenant could 
rely on the doctrine in defence of non-compliance unless the lease specifically provides so.

Frustration is typically relied upon where an unforeseen event makes it impossible for the contract to be fulfilled. In the context of a 
commercial lease, it is unlikely that the current COVID-19 emergency would satisfy the high threshold required to invoke this relief as the 
events are anticipated to be temporary in nature, particularly when taken in the context of the overall term of the lease.

A commercial reality of the ongoing situation is that both landlords and tenants shall be forced to make difficult decisions to adapt to the 
changed environment and shall likely result in tenants seeking to negotiate a rent abatement covering the course of the crisis.

A rent abatement may take the form of a temporary rent reduction or deferral of rent payments for the period of the Covid-19 crisis. 

It is important that any such arrangements are documented in writing (such as a side agreement) to avoid any future disputes between 
the parties and that they are identified as being temporary in nature and furthermore are to be disregarded for the purposes of the next 
due rent review. It is important to bear in mind that where a bank has security over property, they typically must be on board with rent 
abatements agreed.

Some other options that the parties to a lease may wish to consider are:

 » Defer rent payments temporarily but extend the lease term for the same period.

 » Apply a security deposit toward rent payments with an agreement to top up the deposit on a particular date.

 » Explore whether their existing policies of insurance cover business interruption situations such as the current Covid-19 crisis.

Conclusion
We are in a novel and challenging environment for both landlords and tenants. Engaging in dialogue early and working together will 
benefit both in meeting the challenges that lie ahead. The best commercial outcomes are likely to involve some compromise from 
both parties.
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Disclaimer ©
The information contained in this advisory is necessarily brief and general in nature and does not constitute legal or taxation advice. 
Appropriate legal or other professional advice should be sought for any specific matter.
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