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The Civil Law and Criminal Law (Miscellaneous Provisions) Act 2020 (the “Act”) was signed in to law on 6 August 2020 with most provisions 
commenced on 21 August 2020. The Act introduces a number of reforms and provides for remote hearings and electronic filings. For further 
information on these reforms, please see our advisories here and here.

The Act also introduces a new statutory exception to the rule against hearsay and with it brings significant change to a key principle of the 
law of evidence.

The rule against hearsay
The rule against hearsay provides that where a document is produced before a court or where evidence is given about words spoken, an 
individual is required to come before the court and give direct evidence as to the provenance and content of that document or words spoken. 
In essence, the hearsay rule prevents a witness giving evidence on what someone else told him or her (as opposed to what they saw or did). 
The rule against hearsay has resulted in difficulties for litigants in circumstances where a document would be inadmissible in evidence if the 
person who originally created that document was not available for cross-examination in court.

The rule against hearsay has created particular difficulties for those seeking to obtain summary judgment, notwithstanding some limited 
statutory exceptions that have been relied on prior to the introduction of the Act. Those exceptions were generally either the statutory 
exception in the Bankers’ Books Evidence Act, 1879 (as amended) (the “Bankers’ Books Act”) or the common law exception based on a 
‘course of dealings’ between the parties. 

The statutory exception in the Bankers’ Books Act permits a bank’s records to be admitted as prima facie evidence of the transactions and 
accounts in those records. This exception can only be invoked by the bank and requires that evidence must be given by an officer of the 
bank that the books relied upon are from the ordinary books of the bank, and that the entries were created in the usual course of the bank’s 
business, and the books are in the bank’s custody or control.

The precise scope of the common law exception is not entirely clear and there and there have been a number of recent decisions that are not 
always easy to reconcile. Baker J in Promontoria v Burns (detailed below) summarised the current status of the law and noted that “a claim 
in debt can be established by credible evidence emanating from a course of dealing, from the nature of business records that show that 
dealing and which carry indications of reliability, especially if those records are in the form of statements of account sent from time to time 
in the course of a lending transaction, which, taken together with evidence from an authorised person of an analysis and inspection of books 
and records, whether documentary or electronic, can in the absence of a denial or challenge which is more than a mere bald assertion, be 
sufficient to establish a claim.”

Promontoria v Burns [2020] IECA 87
The case of Promontoria v Burns vividly illustrates the difficulties that a purchaser of non-performing loans (“NPLs”) may have in obtaining 
summary judgment in Ireland. Those difficulties spring from the higher bar that has to be met on an application for summary judgment and 
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In this recent Court of Appeal case, the Defendants had no substantive defence to the debt claim, but the assignee, Promontoria, could not: 
(i) give direct evidence on the level of the debt; and (ii) were unable to bring themselves within any of the exceptions to the hearsay rule, such 
that they were not entitled to summary judgment. 

Summary judgment could only be obtained by Promontoria if someone could swear positively to the facts. Baker J, delivering the leading 
judgment of the Court of Appeal, explained that the question was whether Promontoria could bring themselves within one of the statutory or 
common law exceptions of the rule against hearsay such that this test was met. She noted that these exceptions have developed over many 
years, as explained by McKechnie J in Bank of Scotland v Fergus [2019] IESC 61 , given that there was a “a level of dissatisfaction” with the 
rule by reason of the unnecessarily burdensome obligations imposed by “an over rigid application” of the principle. 

Baker J was of the view that Promontoria did not meet either of the exceptions to the rule against hearsay mentioned above. She made some 
interesting observations and concluded that what was really before the court was evidence of what Promontoria had been told by the assignor 
of the loan at the point of assignment and that was classic hearsay.

Collins J also handed down a short, concurring judgment, which also contains some interesting observations on the outcome that the 
Court felt compelled to reach. He stated that it was not in the interests of the public (or the parties) that straightforward debt claims should 
require by plenary hearing with the delays that this gave rise to and the additional pressures it puts on court resource. His conclusion was 
that “the underlying difficulty is the absence in this jurisdiction of any statutory provision providing for the admissibility of business records 
in civil proceedings”. 

This case illustrated the difficulties that an assignee of a loan had in proving the level of indebtedness to the standard required for the purposes 
of a summary application in Ireland. It is clearly unsatisfactory that, as in this case, the mere bald denial of the debt (without any substantive 
defence) may be sufficient for a borrower to avoid summary judgment. Further, the courts saw that forcing plaintiffs down the route of full 
plenary claims will only add to the burden on the courts. No doubt it is for all of these reasons that we saw the courts themselves suggesting 
that the legislature needs to reconsider the law in this regard.

Chapter 3 of the Act - Business records and other documents in civil proceedings
Chapter 3 (sections 12 – 19) of the Act creates a statutory exception to the rule against hearsay and introduces significant change in line with 
the call for clarity and reform outlined in the Promontoria v Burns case. The most notable provisions are set out below.

Section 13 of the Act provides that a document compiled in the ordinary course of business is presumed to be admissible as evidence of the 
truth of the facts asserted in that document. This may be challenged, but the onus shifts to other party to establish that the evidence contained 
in that document is untrue or incorrect. The information in the document in question is admissible if it (i) was compiled in the ordinary course 
of business, (ii) was supplied by a person (whether or not it he or she compiled it and is identifiable) who had, or may reasonably be supposed 
to have had, personal knowledge of the matters dealt with, (iii) in the case of information in non-legible form that has been reproduced in 
permanent legible form, was reproduced in the course of the normal operation of the reproduction system concerned.

Section 15 of the Act sets out the requirements for admissibility and how notice and delivery of the document must be provided to the other 
parties. The Act requires that (i) a copy of the document intended to be relied upon be served on the other party or parties or (ii) a notice of 
intention to give the information in evidence, together with a copy of the document, be served on the other party or parties not later than 21 
days before the commencement of the trial. A party seeking to rely on the document and admit it in to evidence will need to seek the leave of 
the court to do so if this section has not been adhered to. Section 15 goes on to state that the party on whom the notice has been served shall 
not, without the leave of the court, object to the admissibility in evidence of the information concerned unless they serve a notice objecting 
to its admissibility on the other parties to the proceedings at least 7 days before the commencement of the civil trial. This section also sets out 
the method of service for such notices.

A safeguard is also provided for in section 16 of the Act and it provides that the document will not be admitted in to evidence where the 
court is of the opinion that to do so would not be in the interests of justice. In coming to this conclusion, the court must have regard to all 
the circumstances, including (i) whether or not it is a reasonable inference that the information is reliable, (ii) whether or not it is a reasonable 
inference that the document is authentic, and (iii) any risk that the admission or exclusion of the information will result in unfairness to any 
other party to the proceedings.
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Comment
The Promontoria v Burns case illustrated the difficulties that an assignee of a loan generally experienced in proving the level of indebtedness 
to the standard required for the purposes of seeking to obtain summary judgment. The introduction of this statutory exception to the rule 
against hearsay will make such applications more straightforward for loan purchasers and will help to alleviate the difficulties encountered 
when seeking to recover debt.
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