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On 22 October 2020, the European Commission launched a consultation to review the Alternative Investment Fund Managers Directive1  
(“AIFMD”), (the “Consultation”). The Consultation is intended to test market appetite regarding potential changes to AIFMD and to gather 
views from regulators, investors, asset managers, industry representative bodies, investor protection associations and the general public on 
the potential risks that might be generated by any proposed changes to AIFMD.

Background

The Consultation follows hot on the heels of a report issued by the European Commission in June 2020 and sent to the European Parliament 
and Council which assessed the scope and the application of AIFMD (the “AIFMD Report”). The AIFMD Report, mandated by Article 69 of 
AIFMD, represented the bringing together of more than two years’ work and leveraged a lengthy report prepared by KPMG2 regarding the 
operation of AIFMD since its entry into force on 22 July 2013.

In the time between the AIFMD Report and the Consultation, the European Securitie s and Markets Authority (“ESMA”) issued a letter to the 
European Commission setting out areas where it felt the European Commission might focus its attention as part of the wider AIFMD review 
process (the “ESMA Letter”). Our previous advisory provides an overview of the ESMA Letter.  

Format of the Consultation

The Consultation is formatted as a questionnaire including multiple choice questions and questions that allow for free form responses.

Respondents also have a choice of formats to submit responses as follows:

1. Short Form Questionnaire consisting of 17 Questions (3 general questions and 14 questions on general investor protection topics); or

2. Long Form Questionnaire consisting of 102 questions (including the 17 questions in the Short Form Survey and 85 more technical 
questions on AIFMD). 

In a number of areas the European Commission request evidentiary based support for responses provided and / or qualitative or quantitative 
information on how respondents have arrived at their response.

The deadline for responses is midnight (Brussels time) on 31 January 2021. 

1 Directive 2011/61/EU

2 https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/190110-aifmd-operation-report_en.pdf

https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/2020-aifmd-review-consultation-document_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020DC0232&from=EN
https://www.walkersglobal.com/images/Publications/Advisory/2020/Dublin/AIFMD_-_Room_for_Improvement_-_Sep2020.pdf
https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/190110-aifmd-operation-report_en.pdf
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Content of the Consultation

The Consultation is broken out into seven separate sections, as follows:

Section I: Functioning of the AIFMD regulatory framework, scope and authorisation requirements

20 Questions

This section of the Consultation covers topics such as the functioning of the AIFMD legal framework, whether market practices or local rules 
impair an AIFM’s effectiveness, the scope and appropriateness of the AIFMD license and capitalisation requirements under AIFMD (including 
whether there should be a greater alignment between capitalisation obligations and risk).

Respondents are also invited to provide their views on:

 » the harmonisation of requirements associated with ancillary (Article 6) services such as individual portfolio management and investment 
advice and levelling the playing field between firms authorised pursuant to the second Markets in Financial Instruments Directive3 (“MiFID”) 
and AIFMs providing similar services. The focus being on greater regulatory consistency between the AIFMD, MiFID and Undertakings for 
Collective Investment in Transferable Securities (“UCITS”) frameworks to ensure that entities providing similar types of services are subject 
to similar regulatory standards;

 » introducing a supervisory review and evaluation process for AIFMs (similar to those applicable to credit institutions); and

 » examining the appropriateness of the assets under management thresholds for small AIFMs (including a question in relation to the lack of 
an EU passport for those firms). 

Section II: Investor Protection

26 Questions

In this section responses are invited in relation to topics such as investor classification and alignment with MiFID, improving AIFMs’ access to 
retail investors and fund structuring considerations associated with that proposal. There is a significant portion of this section dedicated to 
issues experienced by depositaries, the long discussed depositary passport and issues associated with tri-party collateral managers. 

Questions about AIFMD mandatory disclosure requirements, conflicts of interest, the clarity of AIFMD valuation rules (with issues 
experienced as a result of COVID 19 in focus) and well known issues associated with external valuers and liability are also contained within 
this section.   

Section III: International Relations

9 Questions 

This section seeks responses which will help the European Commission better understand how to strike the right balance between a functioning 
and efficient AIF market and ensuring the market does not undermine financial stability or fair competition. 

Here the European Commission: (i) asks what changes might be made to the AIFMD legal framework to enhance competitiveness; (ii) 
examines national private placement regimes and their usefulness in terms of level playing field considerations; and (iii) seeks suggestions from 
respondents on evening up the treatment and obligations that attach to EU versus non-EU AIFMs.

As expected there are also questions about delegation (and associated risks) and whether or not those rules need to be updated. This section 
also looks at whether investment managers who provide collective portfolio management services from third countries should be subject to 
AIFMD standards to canvas views on potential regulatory arbitrage. While no Brexit focus is hinted at, questions in this section are no doubt 
influenced by Brexit related considerations which have brought issues related to delegation and substance into the spotlight in recent times.   

3  Directive 2014/65/EU
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Section IV: Financial Stability 

30 Questions 

This is the most extensive section of the Consultation. Here the European Commission is looking to obtain information that will assist it in 
calibrating intervention powers and the tool kit available to supervisors in times of severe market disruption. The questions in this section 
indicate a strong desire to examine the AIFMD reporting requirements (Annex IV), the harmonisation of liquidity risk management tools for 
AIFMs (including asking whether a definition of “illiquid” or “liquid” asset might be merited) and giving ESMA greater coordination powers 
in times of market distress.         

In addition, this section deals with areas such as remuneration rules, leverage and liquidity disclosures and related reporting requirements. The 
topic of loan originating AIFs is the subject of detailed questioning and reflects the recent heightened focus on this type of product 
at an EU level.

Section V: Investing in Private Companies

4 Questions

This short section explores whether AIFMD rules aimed at ensuring transparency where AIFs acquire interests in private companies, are fit for 
purpose or whether there are other methodologies that might be more effective or achieve greater efficiencies in this area. 

Respondents are asked to consider whether the existing rules are adequate, proportionate and effective. The questions in this section enquire 
as to whether the disclosures that must be provided to national regulators regarding the financing of related transactions are necessary, 
adequate and proportionate with similar questions being asked about the asset stripping provisions in AIFMD.

Section VI: Sustainability / ESG 

6 Questions

The section examines the interplay between the existing AIFMD rules and the rules set out in the Disclosures Regulation4. Respondents are 
asked whether: (i) AIFMs should be obliged to quantify sustainability risks; (ii) investment processes should integrate the assessment of adverse 
sustainability impacts; and (iii) EU AIFMs should be obliged to consider other impacts beyond what is included in the Disclosures Regulation, 
including topics such as environmental pollution, climate change and human rights violations.

Section VII: Miscellaneous

7 Questions

The last section of the Consultation focuses on the competences and powers of supervisory authorities and provides respondents with 
additional scope to raise other matters thought relevant in relation to the preceding sections of the Consultation. 

There are important questions here about ESMA’s role as a supra-national supervisor and respondents are asked to consider if ESMA 
should be granted additional powers including being the primary supervisor with direct responsibility for authorising and supervising AIFMs.

In addition, the European Commission asks whether AIFMD makes sufficient provision for regulating intra-EU cross-border activities of relevant 
entities and whether the sanctioning regime under AIFMD should be changed.  

The Consultation comes to a conclusion by asking whether there should be a single EU rulebook which merges the regulatory frameworks for 
UCITS and AIFMD and by asking respondents to consider whether there are other aspects of AIFMD in terms of proportionality, efficiency and 
effectiveness that the European Commission should consider as part of its review. 

4 Regulation 2019/2088 on sustainability related disclosures in the financial services sector
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Conclusion

The end of the Brexit transitional period is imminent. With the UK’s departure from the European Union there is an increased focus at EU 
level on ensuring that the important objective of establishing a robust Capital Markets Union (“CMU”) is achieved in the shortest timeframe 
possible. AIFMD is an essential cog in the wheel of the CMU and it is hoped there will be robust engagement with all industry stakeholders 
with a view to ensuring AIFMD is updated and refined in a way that works for both the investor and the asset management industry. We are 
watching these developments closely and will publish further advisories as the consultation process develops.

Key Contacts

If you have any questions on any of the information set out in this update, please speak to your usual contact in Walkers or connect with:

Nicholas Blake-Knox
Partner, Head of Asset Management & 
Investment Funds 
T: +353 1 470 6669
E: nicholas.blake-knox@walkersglobal.com

Sarah Maguire
Partner, Asset Management & 
Investment Funds
T: +353 1 470 6691
E: sarah.maguire@walkersglobal.com

Jill Shaw
Professional Support Lawyer, 
Asset Management & Investment Funds
T: +353 1 863 8546
E: jill.shaw@walkersglobal.com

Damien Barnaville
Of Counsel, Asset Management & 
Investment Funds
T: +353 1 863 8529
E: damien.barnaville@walkersglobal.com

Eimear Keane
Partner, Asset Management & 
Investment Funds
T: +353 1 470 6622
E: eimear.keane@walkersglobal.com

Jennifer Fox
Partner, Asset Management & 
Investment Funds
T: +353 1 863 8531
E: jennifer.fox@walkersglobal.com


