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Pre-Incorporation Contracts April 2020

There are times when certain business opportunities arise unexpectedly and it may not be practical for individuals to incorporate a new 
company or acquire a company before a contract needs to be signed. In such circumstances, individuals may sign a contract on behalf of a 
company that is yet to be incorporated (a pre-incorporation contract). This note sets out matters for companies and individuals to consider 
when entering into pre-incorporation contracts. 

What is a Pre-Incorporation Contract? 

Under section 45 of the Companies Act 2014 (the “Act”), a pre-incorporation contract is any contract or other transaction (including any 
application to any lawful authority) purporting to be entered into by a company prior to its incorporation, or by any individual(s) on behalf of 
the company prior to its incorporation.  

Under the Act, such contract or other transaction may be ratified by the company post-incorporation. If so ratified post-incorporation, the 
company becomes bound by the contract and is entitled to the benefit of it as if the company had been in existence at the date of the 
contract. Until such ratification (if any) of the contract by the company, the individual(s) who purported to act for the company shall, in the 
absence of express agreement to the contrary, be personally bound by the contract or other transaction and shall be entitled to the benefit 
of the contract.

Risks 

A risk therefore arises for both the company yet to be incorporated and the individuals(s) purporting to act for the company. If a company fails 
to ratify the contract, it may be unable to claim the benefit of the contract, and the individuals who purported to act for the company could 
find themselves personally bound by the contract and the obligations (financial or otherwise) contained therein.

Practical Steps

The following practical steps should be followed to avoid difficulties with pre-incorporation contracts.  

 » If possible, only enter into contracts once the relevant company has been incorporated. Where circumstances do not allow for this, the 
individual(s) signing on behalf of the company should ensure the counterparty to the contract is on notice that the company is not yet 
incorporated by stating it clearly in the pre-incorporation contract. 

 » The individual(s) should look for an express agreement from the counterparty to the pre-incorporation contract that the provision 
of the Act relating to pre-incorporation contracts does not apply and that such individual(s) will not be personally bound by the pre-
incorporation contract. In practice, it may be difficult to have a counterparty agree to this.

 » The individual(s) should ensure that pre-incorporation contracts are ratified by way of board meeting or by written resolution of the 
company as soon as possible post-incorporation. 
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Conclusion
While the option to enter into a pre-incorporation contract is useful, caution should be exercised before doing so. The parties should make 
themselves aware of what needs to be done to both ensure the company ultimately gets the benefit of the pre-incorporation contract and 
the individual(s) entering into it on behalf of a company do not find themselves unwittingly exposed to potential personal liability.  
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Disclaimer ©
The information contained in this advisory is necessarily brief and general in nature and does not constitute legal or taxation advice. 
Appropriate legal or other professional advice should be sought for any specific matter.


