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Reducing the Risks of Returning to the Workplace 
– Key Issues for Irish-Based Employers

A different workplace
Since restrictive measures were introduced to reduce the spread of COVID-19, businesses have had to fundamentally change. In many cases, 
this has meant implementing remote working, suspending operations where remote working is not feasible and laying off employees. 

A Roadmap for Reopening Society and Business (the “Roadmap”) has been published by the Irish Government to ease the restrictions and 
reopen Ireland’s economy and society in a phased manner. Employers need to address the operational and organisational risks of returning to 
the workplace. Providing a safe place and system of work and developing strategies for reintegrating employees into this changed working 
environment gives rise to a number of legal obligations. 

The Safety, Health and Welfare at Work Acts 2005 to 2014 (the “Safety Acts”) require employers to provide a safe place and system of work 
to their employees. Employees are similarly obliged under the Safety Acts to take reasonable care to protect their safety, health and welfare 
and the safety, health and welfare of any other person who may be affected by the employee’s acts or omissions at work. Any return to 
work for employees should include a carefully documented assessment of these duties under the Safety Acts and how these duties should 
be addressed in the context of a remaining risk of COVID-19 infections.

A phased return
Government restrictions are beginning to be lifted on a phased basis. The Roadmap sets out five stages for unlocking restrictions, at three 
week intervals. Phase one commenced on 18 May 2020 and permits the return of outdoor workers. Retailers which are primarily outdoor 
may reopen and childcare for healthcare workers will be permissible. Phase two is scheduled to commence on 8 June 2020 and will permit 
the reopening of small retail outlets and marts where social distancing can be maintained. Further plans and supports for businesses will be 
developed in phase two, with consideration given to the safety of workers and customers. Phase three is scheduled to commence on 29 
June 2020 and will include the return of workers who have low levels of interaction. Non-essential retail outlets with street level entrances 
and exits may reopen. Crèches and pre-schools for children of essential workers will also reopen during phase three. Phase four is expected 
to commence on 20 July 2020. All workers who cannot work from home may return to work during phase four. Crèches, childminders and 
pre-schools for children of all other workers may reopen on a gradually increasing basis and there will be a gradual easing of restrictions 
for higher risk non-essential services that involve close contact with customers. Phase five is due to commence on 10 August 2020 and, at 
this stage, it is intended that employees may return to work across all sectors. The Roadmap may be subject to change if there is any rise in 
COVID-19 infection rates during the phases.

Social distancing and other protective measures will be required during each of these stages, so employers may need to reintegrate employees 
back into their workplace on a phased or staggered basis to limit the number of employees physically present in the workplace. This will 
involve a process of identifying the employees who should return first. Those whose physical presence is necessary or key to the business 
operating from its usual premises would be included in this group. The next step is to identify employees whose return should be delayed. 
This would include employees who are in vulnerable groups and parents of children whose schools or crèches have not yet reopened and 
employees whose work can be carried out as efficiently by working remotely. Care should be taken when selecting employees to return as 
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many may be protected from discrimination, including those who have not previously disclosed underlying health conditions or personal 
circumstances, which may attract protection from discrimination. 

Return to Work Safely Protocol (the “Protocol”)
The Department of Business, Enterprise and Innovation has published helpful guidance for employers on measures to put in place to 
prevent the spread of COVID-19 infections upon employees’ return to the workplace which may be accessed here. The Protocol sets out 
the steps that must be taken by employers and employees before a workplace may reopen and includes guidance on a pre-return to work 
documentation and training that employers should provide to employees before they return to the workplace. Employers are required to 
put a COVID-19 Response Plan in place, which assesses the particular risks in the workplace and identifies appropriate measures to deal 
with these risks. The HSA will have oversight and enforcement authority for the Protocol and employers should ensure they are in strict 
compliance with its measures.

Engagement with employee representatives and employees
The Protocol requires employers to appoint at least one employee representative whose role is to work collaboratively with the employer to 
assist in the implementation of measures and monitor adherence to the measures to prevent the spread of COVID-19. 

In addition, employers should clearly communicate to all employees that if they are experiencing symptoms of COVID-19, they are required 
to inform their employer immediately and, subject to medical advice, remain at home for the recommended isolation period.

Any reintegration of employees should involve regular engagement with individual employees. Many employees may have concerns about 
travelling to work using public transport or may be reluctant to return to work due to having vulnerable family members. Employers should 
engage with employees to understand their personal circumstances and engage with them to try to address their concerns. It may be 
possible to find solutions and reach agreement on how best to reintegrate individual employees during the initial phases of the Roadmap. 

Measures that may be useful include arranging alternative transportation for employees, facilitating a voluntary return to work policy for 
a defined period, and being in a position to reassure employees that appropriate hygiene steps will be maintained, personal protective 
equipment (“PPE”) will be available and social distancing measures will operate in the workplace. If an employee continues to refuse to 
return to work without a legitimate justification and is unable to work remotely, the employer may not be legally obliged to pay
them and/or could invoke its disciplinary procedure as appropriate.

Special consideration should be given to employees with underlying health conditions. A broad spectrum of health issues will qualify as a 
disability under Irish employment equality law. Employers are obliged to take reasonable steps to accommodate employees suffering from a 
disability, which may include measures such as continuing to facilitate remote working, flexible scheduling so the employee can avoid peak 
travel times on public transport or providing enhanced protection for this employee in the workplace. 

Employers should be careful when applying the same rules for everyone, as they may put certain employees with protected characteristics 
at a disadvantage, giving rise to indirect discrimination. Engaging with each employee on a one-to-one basis at the earliest opportunity is 
recommended. This will help to identify tailored solutions, which should reduce the risks of claims and improve employee engagement in 
the return to work process. 

The Protocol requires employers to provide induction training to all employees returning to the workplace and specifies what issues this 
training should include.

Enhancing health and safety measures in the workplace
Employers should ensure that the workplace is a safe place for employees to return to by following the latest infection prevention guidance 
from the HSE, HSA and government. Social distancing measures should be continued for at least as long as is advised. 

These measures may include improved hygiene processes, holding team meetings remotely from employees’ desks, limiting the number 
of employees permitted in a lift or canteen area and installing disinfectant dispensers at frequent intervals throughout the workplace. The 
physical set up of the workplace should be considered and, if necessary, adapted to allow for social distancing. 

https://dbei.gov.ie/en/Publications/Publication-files/Return-to-Work-Safely-Protocol.pdf
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PPE should be provided to employees physically present at the workplace. As there has been a global shortage on PPE due to unprecedented 
demand, employers should make efforts to source PPE well in advance of employees returning to work. 

The Protocol contains detailed advice on prevention and control measures as well as occupational health and safety measures and 
recommended steps for employers to take to combat COVID-19 infections in the workplace

Maintaining remote working
The World Health Organisation has repeatedly warned of the possibility of a “second wave” of COVID-19 infections before a vaccination can 
be developed, either when restrictions are lifted or later in the year during the traditional flu season. The Government has also acknowledged 
that the Roadmap may have to be amended if the infection rate rises. For this reason, employers should maintain their remote working 
capabilities in case of any reintroduction of restrictions. 

Employers who do not currently have a remote working policy should consider introducing one to ensure clarity in remote working 
arrangements, impose regular communication between employers and their managers, and include performance management measures 
and a right to terminate a remote working arrangement at the employer’s discretion. Employers who already have such a policy in place may 
benefit from taking this opportunity to revamp or fine-tune their existing policy using lessons learned during the lock down period. It is also 
recommended that employers’ review their current employment policies to check whether they need to be updated to take account of remote 
working situations. Such changes can generally be made by notifying employees of the changes within one month of their introduction.

Addressing measures introduced during lockdown
Many Irish-based employers were forced to make difficult decisions during the lock down period in order to retain as many individuals 
in employment as possible. Measures such as salary reductions, benefit deferrals, short time working or temporary lay-offs may have 
been introduced. Such measures will have an inevitable effect on employee productivity and morale and should be addressed head on 
by employers to limit impact on the relationship between the employer and its employees. Employers may face increased resistance to 
these measures from employees who initially agreed to their introduction during the lockdown period once these employees return to the 
workplace. Employers should engage with employees to keep them regularly updated on whether these measures are still necessary and the 
likely duration of such measures. 

Employers can increase employee “buy in” for these cost reduction measures by engaging and consulting with employees and being 
transparent about why these measures were introduced and whether they continue to be justified, particularly where the measures have 
been introduced to avoid or limit redundancies.

The paper-trail
Employers are required to keep appropriate records to demonstrate compliance with the Protocol, including keeping records of any contact 
or group work. These records may be required for a number of legitimate reasons, including to facilitate contact tracing. 

Careful documentation and retention of risk assessments, engagement with the employee representative(s) and employees individually, 
selection of employees for return to work, how the options were considered before decisions were made, induction training and return to 
work forms will also help employers to reduce and resolve a variety of employment law risks. These risks include workplace inspections, 
grievances, penalisation, discrimination and personal injury claims and the inevitable increase in protected disclosures arising from this 
unprecedented event. 

The retention of any personal data relating to individual employees should of course be consistent with the Data Protection Acts 1988 
and 2018 and the employer’s data privacy policy. Documenting any assessment of employment rights and obligations with business and 
organisational requirements should be done in a manner that anticipates the risk of employee claims. Safety should be the primary focus and 
the employer will need to show it acted reasonably, appropriately and proportionately in order to achieve a legitimate aim. Avoid creating 
data or documents which are inconsistent with these principles or which the employer would not wish to disclose in the event of a data 
subject access request or litigation. 
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Disclaimer ©
The information contained in this advisory is necessarily brief and general in nature and does not constitute legal or taxation advice. 
Appropriate legal or other professional advice should be sought for any specific matter.

Key Contacts
Please contact the employment department, below, or one of your other usual Walkers contacts if you would like further advice or information 
on this topic. 

Susan Battye
Partner, Employment
T: +353 1 863 8541
E: susan.battye@walkersglobal.com
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Associate, Employment
T: +353 1 470 6667
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