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Working Time Compliance and Remote Working

The COVID-19 pandemic has forced many employers to require their employees to work remotely. This situation looks set to continue for many 
office-based businesses. The Roadmap for Reopening Society and Business outlines that employees who can perform their functions remotely 
should remain working remotely until phase 4, currently scheduled to commence on 20 July 2020. However, it is likely that many employees may 
need to continue working remotely for a variety of legitimate reasons which we have summarised here.  

Employment rights, entitlements and obligations continue to apply during this extraordinary time. In this advisory, we will examine employer 
obligations under the Organisation of Working Time Act 1997 (“OWT Act”) and how these obligations are impacted by remote working, as well 
as our recommendations for employers to ensure compliance with the OWT while employees are remote working.

Working Time Compliance: Employer Obligations  
The OWT Act regulates rest periods and hours of work for employees and places significant legal obligations on employers to ensure compliance 
with its provisions, no matter where work is being carried out. Employers must therefore ensure that employees are properly monitored while 
remote working and create and retain records proving their compliance with the OWT Act. 

The OWT Act specifies that employers must ensure that:

 » employees work no more than a maximum average of 48 hours in each working week calculated out over a period of four months, or six 
months in certain limited circumstances;

 » employees receive a minimum daily rest break of fifteen minutes where more than 4.5 hours have been worked or 30 minutes where more 
than six hours have been worked (which may include the initial fifteen minutes);

 » employees receive a minimum daily rest period of eleven consecutive hours rest per 24 hour period; 

 » employees receive a weekly rest period of 24 hours consecutive rest per week preceded by a daily rest period of eleven consecutive hours.  
Alternatively, employers can give employees two 24 hour rest periods in a week if it follows a week, in which they did not get any 24 hour 
rest periods. Unless the contract of employment states otherwise, the 24 hour rest period should include a Sunday; and

 » proper records are created and retained proving their compliance with the OWT Act.  

There is an increased risk that employees working remotely may work excessive hours as the boundaries become blurred between an employee’s 
working space and home. Although there has been a recent focus on the right of employees to disconnect, many employers are unaware that 
the OWT Act already provides employees with the right to uninterrupted rest from work for eleven consecutive hours in each 24 hour period.

Employers should also be particularly mindful of actively ensuring employees do not work in excess of the maximum limit as recent case law has 
demonstrated that employers will be liable for breach of the OWT Act, even in circumstances where the work assigned to the employee should 
not require excessive hours. In Kepak Convenience Foods Unlimited Company v Grainne O’Hara (2018), the Labour Court found the employer 
liable because the employer was aware the employee had regularly worked excessive hours and accessed the employer’s server and replied to 
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emails late at night. Although the employer had offered the employee training on how to manage her working time more efficiently, this was 
not sufficient to avoid liability under the OWT Act. The Labour Court found that the employer had failed to monitor and curtail the employee’s 
excessive working hours and had effectively “permitted” her to work these hours.  

Therefore, employers can be held liable for excessive hours worked by employees where they should be aware that employees are working in 
breach of the OWT Act by the patterns of emails sent by the employee and times at which the employee is accessing the employer’s server. 

Records Required
Employers are responsible for proving their compliance with the OWT Act in the event that an employee takes a claim against the employer for 
breach of its provisions. 

Employers must keep detailed records of:

 » the hours that employees work each day and week;

 » breaks taken; and 

 » details of any leave taken.  

These records must be retained for a period of three years after their creation.

If there is no method of electronically recording the hours employees work (eg a clock-in HR system), employers must record the days and hours 
worked each week using the sample OWT1 form, which is available here, or a similar form.   

During any period of remote working, employers must continue to require employees to log their hours worked using an electronic clock-in 
HR system, or if there is no method of electronically recording hours worked, then employees must be required to record their hours and days 
worked using the sample OWT1 form or a similar form. The records created during remote working must be kept in electronic or hard copy form 
in the employee’s principle place of work. Although employees may be principally working from home on a temporary basis due to COVID-19, 
employers should keep these records in the employee’s pre-COVID 19 place of work in the expectation that an employee will eventually be 
returning to their usual place of work. If employees are to remain remote workers permanently, it will be necessary for these records to be stored 
at the location from which they primarily carry out their work. 

Exemption from recording rest breaks
Employers may benefit from an exemption from the requirement to record employee rest breaks under the Organisation of Working Time 
(Records) (Prescribed Form and Exemptions) Regulations 2001. In order to benefit from this exemption, employers must:

 » have electronic record-keeping facilities or keep proper manual working hours records (such as the OWT1 or similar form);

 » provide written notification to each employee of their entitlement to rest breaks and daily and weekly rest periods; and

 » put in place and provide written notification to each employee of the procedure to be used by the employee to notify the employer within 
one week if they are unable to take a rest period or break and state the reasons why they were so unable.

The employer must keep evidence that they have informed each employee of their rest break entitlements and the requirement to inform the 
employer if they were unable to take a rest break. Employers must also retain all notifications received from employees that they were unable to 
take a rest break. 

The recent decision of the Workplace Relations Commission (“WRC”) in A Retail Betting Assistant v A Retail Bookmaker [2019] ADJ-00017543 
found that this exemption did not apply to an employer whose electronic recording system was not primarily designed to manage time and 
attendance but rather was primarily for the purposes of calculating payroll. Much of the employee’s working activities would not have been 
picked up by this system. In these circumstances, the exemption did not apply as it merely recorded employee start and finish times. Therefore 
the employer was required to retain records of the time and duration of employee breaks. In these circumstances, the employer was found to be 
in breach of its requirements under the OWT Act. 

https://www.workplacerelations.ie/en/publications_forms/sample-organisation-of-working-time-form-multiple-employees.pdf
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If a system to record working hours that accurately captures the entire duration of the employee’s daily and weekly working hours is not already 
in place, employers should take steps to put one in place immediately. Employees should be informed that if they are not able to take a break 
while working remotely, they must notify the employer within a specified period of time. Where an employer receives such a notification, it must 
look at the reasons why the employee was unable to take their break and at any health and safety issues that might arise or have arisen relating 
to the employee and their job. As soon as possible, the employer must allow the employee to take the rest break that they were due. If they do 
not take their break when this is offered, the employee is at fault and the employer is not obliged to offer the employee a further rest break. 

Risks

An employee who is successful in a claim under the OWT Act before the WRC can be awarded compensation of up to two years’ 
gross remuneration.

WRC inspectors have the power to access employer records to check compliance with the OWT Act. A compliance notice may be issued by the 
WRC on foot of an inspection that reveals that an employer is not in compliance with the OWT Act. 

Employers who are in breach of the OWT Act may also be subject to fines up to €2,500, as well as damage to the reputation of the business as 
a place to work.

There are also health and safety risks that arise where an employee is working excessive hours and not being provided with an opportunity for 
adequate rest. An employee could take a personal injuries claim for injuries sustained as a result of excessive working. Personal injury claims are 
of unlimited jurisdiction.

Recommendations to ensure compliance

Employers should take necessary, legitimate and proportionate steps to ensure that employees are taking sufficient breaks, annual leave and not 
working in excess of the maximum weekly limit. Subject to the data privacy policy relating to IT surveilliance, which may need to be updated to 
allow for monitoring to ensure compliance with the OWT Act, employers should actively monitor if an employee is accessing the employer’s server 
or exchanging emails while working remotely at excessively late or early times. If an employee’s usage appears to be excessive, the employer 
should arrange to speak to the employee and remind them that they must not work more than the maximum limit.

Employers should review their system of recording employee working hours, particularly for remote workers. To ensure compliance it will be 
necessary to have a system in place that records start and finishing times, hours worked on a daily and weekly basis and annual leave taken. There 
must be an objective, reliable and accessible system in place enabling the duration of time worked each day by each worker to be measured and 
employers should ensure that employees are correctly recording their time. Proper recording should be required of employees as a condition of 
remote working and where employees are failing to do so, the employer may invoke its disciplinary procedure to ensure compliance or terminate 
remote working for the employee.

Employees should receive training to cooperate with the employer in recording working time while working remotely. This could include time 
management training to ensure employees are using the most efficient and up to date methods to carry out their work. This could prove 
particularly vital where employees are working remotely without access to their usual resources and with reduced contact with colleagues. Email 
etiquette and sign off policy changes could be implemented to ensure that there is not a culture of employees being expected to always be “on” 
and available for work.

Employers should consider providing for time in lieu to be accrued for time worked in excess of 48 hours per week. If providing for time in lieu to 
be accrued, the employer should provide that time in lieu must be used within three months of its accrual. This would significantly lower the risk 
of the maximum limit of average 48 hours per week being exceeded over the four month period. 

If there is a risk of non-compliance, more drastic measures could be taken including cutting off employee access to the employer server outside 
of core hours unless there are exceptional circumstances. 
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Disclaimer ©
The information contained in this advisory is necessarily brief and general in nature and does not constitute legal or taxation advice. 
Appropriate legal or other professional advice should be sought for any specific matter.
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