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Fit and Proper - How to Manage   
Employee Breaches if You Are    
a Regulated Business

Where employees of regulated financial services providers (“RFSPs”) breach the standards required of them to perform their role, dismissal 
may be considered a reasonable sanction, provided the employer complies with its disciplinary procedures and the principles of natural justice. 
At all times, the employer will need to weigh up the competing requirements of the regulatory and employment regimes in Jersey. Taking legal 
advice at an early stage, particularly where the misconduct in question may affect a RFSP’s regulated status, is strongly advised. 

That advice would typically consider the scope of any investigation about the breach by the employee, provide protection from inadvertent 
disclosures and help devise the strategy as to when, and how, to notify the Jersey Financial Services Commission’s (“JFSC”) in these delicate 
circumstances.

Unfortunately there have been very few cases in the Employment & Discrimination Tribunal (“Tribunal”) that consider misconduct in the 
context of a regulated business and therefore guidance is thin on the ground in this area, making it even more important to tread wisely. 
Walkers acted for the successful defendant in one of the few cases that has come before the Tribunal, Hampton v STM1, as most settle for 
obvious reasons on both sides. 

How soon to inform the JFSC?
RFSP employers need to have regard to the JFSC’s fitness and propriety regime when deciding how and when to update the JFSC as well as 
their overriding obligation under the JFSC Codes of Practice to deal with the regulator in an open and co-operative manner. This obligation 
may drive employers into having to notify earlier than they would like. Certain situations will require immediate notification. 

In other less dramatic situations, the JFSC must be notified within a reasonable time of the RFSP becoming aware of any fraud or dishonesty, 
or where a principal or key person (MLRO/MLCO) is disciplined by another relevant regulator or a professional supervisory body. 

When to notify the JFSC will depend to a large extent on the nature of the issue with the employee, and its impact on the RFSP, hence the 
need for early advice.

Follow your procedures and don’t jump the gun
It is well established in Jersey that in order to have a fair dismissal, employers need to follow a fair process to include an investigation, a 
disciplinary hearing and an appeal against dismissal2. Particular attention should be given to the investigation, and whether to appoint an 
external investigator. In reaching a decision as to whether a dismissal was unfair the Tribunal will consider whether a dismissal was within the 
band of reasonable responses for an employer in that position.

1 Hampton v STM (2016): In that case, the claimant was dismissed as he had paid monies out of a client account in breach of the employ-
er’s internal policies. He was aware of the policy, but ignored it. The employer succeeded in court because it had followed a proper process 
and was held to have fairly dismissed the claimant.
2 Hampton ante
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Disclaimer
The information contained in this advisory is necessarily brief and general in nature and does not constitute legal or taxation advice.  Appropriate legal or other professional advice should be sought for any specific matter.

In circumstances where it is clear that an employee has committed an act of misconduct it can be tempting for an employer to simply dismiss 
an employee. Care must be taken even in circumstances where an employee’s conduct justifies termination of their employment, as an 
employer will lose an unfair dismissal case if it has failed to follow a proper disciplinary procedure prior to dismissing the employee.

In running that fair disciplinary procedure, advice should be taken as to whether the RFSP can and should suspend the employee. The Tribunal 
has held that placing an employee on paid suspension is not a neutral act, and there must be a reasonable and proper basis to suspend an 
employee as part of a disciplinary investigation3.

This will always be a fact sensitive enquiry. In the case of an employee of a RFSP, there is a risk of reputational damage for an employee that 
cannot be overcome even where the employee is subsequently found not guilty of the alleged misconduct. Employees that have to submit a 
Personal Questionnaire will have to declare the suspension within it, and they are likely to have to disclose this to a future employer as well. 
Balanced against this will be the seriousness of the allegation and the potential risk to the business.

Conclusion
If they have not already done so, RFSPs must update policies and processes to take account of the Guidance Note the JFSC published on 19 
July 2018, with a focus on building the examples of lack of integrity or competence into employment contracts, policies and procedures.

In addition, to protect the RFSP, employees need to be trained on, and regularly reminded of, their obligations. HR functions in RFSPs should 
be trained on the Jersey regulatory environment in which they operate.

RFSPs should consider carrying out cultural reviews / audits to identify areas of risk and to address any extant problems. If a RFSP is considering 
disciplining or dismissing an employee we recommend obtaining legal advice to consider the overall strategy, risks, and approach to discussions 
with the regulator.

3 Castro v States Employment Board [2015] 41/2015
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