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1. AIFMD DEVELOPMENTS

1.1 Central Bank AIFMD Q&As updated 

10 September updates 

On 10 September 2021, the Central Bank published an updated version of its AIFMD Q&As with the 
following new questions, ID1146 and ID 1147.  

ID1146 

Q. I am an AIFM. An AIF I manage is of the view that it no longer meets the criteria of an AIF as per
Regulation 5(1) of the AIFM Regulations. Am I required to engage with the Central Bank?

A. Yes. The Central Bank expects that such an AIFM would engage with it should such a scenario arise.
However, circumstances in which such a scenario is likely to arise is very limited. The definition of an
AIF in the AIFMD is wide and as such a change in status is unlikely to occur. The AIFMD provides that
an AIF means collective investment undertakings, including any investment compartment thereof,
which:

(i) raise capital from a number of investors, with a view to investing it in accordance with a defined
investment policy for the benefit of those investors; and

(ii) do not require authorisation pursuant to Article 5 of Directive 2009(65/EC) (UCITS).

ID 1147 

Q. I am an AIFM operating or planning to operate in the manner of a third party management company
(As set out in the ESMA Brexit opinion (ESMA34-45-344), reference to third party fund management
companies / white-label fund management companies, generally refers to "fund managers that provide
a platform to business partners by setting up funds at the initiative of the latter and typically delegating
investment management functions to those initiators/business partners or appointing them as
investment advisers."). What should I consider and what actions should I take when taking on new
business?

A. Fund management companies need to have sufficient resources to enable them to carry out their
functions to the required standard, taking into account the nature, scale and complexity of their
business. This is of particular relevance to third party management companies where the onboarding
of new business may change the nature of or increase the number of delegate relationships, and
therefore amplify the complexity of operations.

Where new business results in a material increase in the nature, scale or complexity of a firm’s business, 
whether through a standalone transaction or on a cumulative basis, the Central Bank deems this to be 
a change that materially affects the basis on which authorisation has been granted and requires 
notification to the Central Bank in accordance with Regulation 11 of the AIFM Regulations 2013. This 
includes, but is not limited to, material increases in the number of funds under management and/or the 
number of delegates, and on-boarding of internally managed AIFs who are changing their status to be 
externally managed. In these circumstances, management companies are required to engage 
proactively with Central Bank supervisors and to ensure that they are appropriately resourced to service 
the additional business. The management company is required to submit revised financial and business 
growth (AUM, number of funds/sub funds, number of delegates) projections covering a period of two 
years as well as detailed assumptions on which the projections are based, an up to date capital plan 
and current programme of activity with increased resourcing projections for review. 

https://www.centralbank.ie/docs/default-source/publications/aifmd-q-a-41st-edition.pdf?sfvrsn=0
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29 July updates 

On 29 July 2021, the Central Bank published an updated version of its AIFMD Q&As with the following 
new question relating to crypto assets:   

ID1145 

Q. Can a RIAIF or a QIAIF invest either directly or indirectly in crypto-assets?

A. Crypto-assets are generally considered to be private digital assets that depend primarily on
cryptography and distributed ledger or similar technology. However, the nature and characteristics of
crypto-assets vary considerably. For example, crypto-assets that are tokenised traditional assets
(whose value is linked to an underlying traditional asset or a pool of traditional assets (such as financial
instruments or commodities)) may have a different risk profile when compared to other crypto-assets
that are based on an intangible or non-traditional underlying.

For the purposes of this Q&A "crypto-asset" is used to refer to the latter type of crypto-asset. The Central 
Bank must be satisfied that direct or indirect exposure to crypto-assets is capable of being appropriately 
risk managed. As of the date of publication of this Q&A, the Central Bank has not seen information 
which would satisfy it that direct or indirect exposure to crypto-assets is capable of being appropriately 
risk managed. Though crypto-assets do not all have uniform characteristics, the Central Bank has noted 
that they can present significant risks, including liquidity risk; credit risk; market risk; operational risk 
(including fraud and cyber risks); money laundering / terrorist financing risk; and legal and reputation 
risks. 

Taking into account the specific risks attached to crypto-assets and the potential that retail investors 
will not be able to appropriately assess the risks of making an investment in a fund which gives such 
exposures, the Central Bank is highly unlikely to approve a RIAIF proposing any exposure (either direct 
or indirect) to crypto assets. 

In the case of a QIAIF seeking to gain exposure to crypto-assets, the relevant QIAIF would need to 
make a submission to the Central Bank outlining how the risks associated with such exposures could 
be managed effectively by the AIFM. 

1.2 Use of sanctions under AIFMD 

On 20 July 2021, ESMA published its second annual report on sanctions under AIFMD. The report 
provides details on the use by national competent authorities ("NCAs") of sanctions under AIFMD. In 
2020 17 NCAs imposed a total of 131 penalties and/or measures, compared with 87 sanctions issued 
in 2019, and the total amount of financial penalties decreased to €3.3M, from €9M in 2019. 13 NCAs 
did not impose any sanction during this period. 

1.3 ESMA's AIFMD Q&As updated 

On 16 July 2021, ESMA published an updated version of its AIFMD Q&As with two new Q&As added 
to Section XV: ESMA’s guidelines on performance fees in UCITS and certain types of AIFs, as follows: 

Question 7: In case the authorised AIFM has delegated the portfolio management function to different 
delegated portfolio managers, would it be admissible to pay a performance fee to those delegated 
portfolio managers who have overperformed during the performance reference period, despite a global 
underperformance of the fund during the same performance reference period? 

Answer 7: No. Based on paragraph 37 of the guidelines, performance fees: 

• should be paid only where positive performance has been accrued during the performance
reference period;

https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/funds/aifs/guidance/qa/aifmd-q-a-40th-edition.pdf?sfvrsn=6
https://www.esma.europa.eu/sites/default/files/library/esma34-32-865_2020_aifmd_sanctions_report.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-32-352_qa_aifmd.pdf
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• could be paid in case the fund has overperformed the reference benchmark but had a negative
performance.

The above also applies in case of delegation by the authorised AIFM to different delegated portfolio 
managers. Therefore, in case of a global underperformance of the fund, performance fees should not 
be paid to those delegated portfolio managers who have overperformed. 

Question 8: In case of creation of a new compartment/share class in an existing AIF in the course of 
its financial year or in case of creation of a new AIF, can performance fees be crystallised after less 
than 12 months from the date of creation of such a new AIF/compartment/share class? 

Answer 8: No. Performance fees, if any, should be crystallised after at least 12 months from the 
creation of a new AIF/compartment/share class. Moreover, paragraph 35 of the guidelines foresees that 
the crystallisation date should be the same for all share classes of a fund that levies a performance fee. 

2. UCITS DEVELOPMENTS

2.1 Consultation on the proposed amendments to the UCITS Directive

On 5 August 2021, the European Commission launched a consultation on the proposed amendments 
to the UCITS Directive to reflect the application of the PRIIPs KID to UCITS on 1 July 2022. The 
proposal is to insert a new Article 82a relating to key investor information provided through key 
information document into the UCITS Directive which states:  

"Member States shall ensure that where an investment company or, for any of the common funds it 
manages, a management company draws up, provides, revises and translates a key information 
document which complies with the requirements for key information documents laid down in Regulation 
(EU) No 1286/2014 of the European Parliament and of the Council, competent authorities consider that 
key information document as satisfying the requirements applicable to key investor information as set 
out in Articles 78 to 82 and Article 94 of this Directive." 

Feedback was requested by 9 September 2021. 

2.2 Central Bank's UCITS Q&As updated 

10 September updates 

On 10 September 2021, the Central Bank published an updated version of its UCITS Q&As with the 
following new Q&A, ID1101, relating to third party management companies.   

ID 1101 

Q. I am a UCITS management company operating or planning to operate in the manner of a third party
management company (As set out in the ESMA Brexit opinion (ESMA34-45-344), reference to third
party fund management companies / white-label fund management companies, generally refers to "fund
managers that provide a platform to business partners by setting up funds at the initiative of the latter
and typically delegating investment management functions to those initiators/business partners or
appointing them as investment advisers."). What should I consider and what actions should I take when
taking on new business?

A. Fund management companies need to have sufficient resources to enable them to carry out their
functions to the required standard, taking into account the nature, scale and complexity of their
business. This is of particular relevance to third party management companies where the on-boarding
of new business may change the nature of, or increase the number of delegate relationships, and
therefore amplify the complexity of operations.

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12986-Undertakings-for-Collective-Investment-in-Transferrable-Securities-Directive-update-_en
https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/funds/ucits/guidance/ucits-q-a-33rd-edition.pdf?sfvrsn=2
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Where new business results in a material increase in the nature, scale or complexity of a firm’s business, 
whether through a standalone transaction or on a cumulative basis, the Central Bank deems this to be 
a material change to the firm’s operating model which requires consultation with the Central Bank in 
accordance with Regulation 107 of the Central Bank UCITS Regulations. This includes, but is not limited 
to, material increases in the number of funds under management and/or the number of delegates, and 
on-boarding of self-managed investment companies who are changing their status to be externally 
managed. In these circumstances, management companies are required to engage proactively with 
Central Bank supervisors and to ensure that they are appropriately resourced to service the additional 
business. The management company is required to submit revised financial and business growth (AUM, 
number of funds/sub funds, number of delegates) projections covering a period of two years as well as 
detailed assumptions on which the projections are based, an up to date capital plan and current 
business plan with increased resourcing projections for review. 

29 July updates 

On 29 July 2021, the Central Bank published an updated version of its UCITS Q&As with the following 
new question relating to crypto assets:   

ID 1100 

Q. Can a UCITS invest either directly or indirectly in crypto-assets?

A. Crypto-assets are generally considered to be private digital assets that depend primarily on
cryptography and distributed ledger or similar technology. However, the nature and characteristics of
crypto-assets vary considerably. For example, crypto-assets that are tokenised traditional assets
(whose value is linked to an underlying traditional asset or a pool of traditional assets (such as financial
instruments or commodities)) may have a different risk profile when compared to other crypto-assets
that are based on an intangible or non-traditional underlying.

For the purposes of this Q&A "crypto-asset" is used to refer to the latter type of crypto-asset. The Central 
Bank must be satisfied that assets in which a UCITS invests are capable of meeting the eligible asset 
criteria for UCITS and that indirect exposure to the assets is capable of being appropriately risk 
managed. As of the date of publication of this Q&A, the Central Bank has not seen information which 
would satisfy it that crypto-assets are capable of meeting the eligible asset criteria for UCITS or that 
indirect exposure to crypto-assets is capable of being appropriately risk managed. Though crypto-
assets do not all have uniform characteristics, the Central Bank has noted that they can present 
significant risks, including liquidity risk; credit risk; market risk; operational risk (including fraud and 
cyber risks); money laundering / terrorist financing risk; and legal and reputation risks. 

Taking into account the specific risks attached to crypto-assets and the potential that retail investors 
will not be able to appropriately assess the risks of making an investment in a fund which gives such 
exposures, the Central Bank is highly unlikely to approve a UCITS proposing any exposure (either direct 
or indirect) to crypto assets. 

The Central Bank’s approach in relation to crypto-assets will be kept under review, continue to be 
informed by European regulatory discussions on the topic and may change should new information or 
developments emerge in the future. 

2.3 Use of sanctions for UCITS 

On 20 July 2021, ESMA published its fourth annual report on use of sanctions for UCITS. The report 
details the use of supervisory sanctions by NCAs under the UCITS Directive. The number of NCAs 
issuing sanctions (penalties and/or measures) increased slightly to 17 compared to 2019. A total of 100 
sanctions were issued during 2020, for a total amount of €1.1M showing a declining trend in the financial 
amount of sanctions issued since 2018.  

https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/funds/ucits/guidance/ucits-q-a-32nd-edition.pdf?sfvrsn=4
https://www.esma.europa.eu/sites/default/files/library/esma34-45-1269_2020_ucits_sanctions_report.pdf
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2.4 ESMA's UCITS Q&As updated 

On 16 July 2021, ESMA published an updated version of its UCITS Q&As with two new Q&As added 
to Section XI: ESMA’s guidelines on performance fees in UCITS and certain types of AIFs, as follows: 

Question 5: In case the authorised management company has delegated the portfolio management 
function to different delegated portfolio managers, would it be admissible to pay a performance fee to 
those delegated portfolio managers who have overperformed during the performance reference period, 
despite a global underperformance of the fund during the same performance reference period? 

Answer 5: No. Based on paragraph 37 of the guidelines, performance fees: 

• should be paid only where positive performance has been accrued during the performance
reference period;

• could be paid in case the fund has overperformed the reference benchmark but had a negative
performance.

The above also applies in case of delegation by the authorised management company to different 
delegated portfolio managers. Therefore, in case of a global underperformance of the fund, 
performance fees should not be paid to those delegated portfolio managers who have overperformed. 

Question 6: In case of creation of a new compartment/share class in an existing UCITS in the course 
of its financial year or in case of creation of a new UCITS, can performance fees be crystallised after 
less than 12 months from the date of creation of such a new UCITS/compartment/share class? 

Answer 6: No. Performance fees, if any, should be crystallised after at least 12 months from the 
creation of a new UCITS/compartment/share class. Moreover, paragraph 35 of the guidelines foresees 
that the crystallisation date should be the same for all share classes of a fund that levies a performance 
fee. 

2.5 PRIIPs KID exemption 

On 15 July 2021, the European Commission published a proposal to amend the PRIIPs KID Regulation 
to extend the UCITS exemption period to 30 June 2022. This proposal notes that the draft amendments 
to the PRIIPs KID Regulation together with proposed amendments to the provisions of the UCITS 
Directive relating to KIIDs will become effective on 1 July 2022.  

By way of reminder, the proposed amendments to the Delegated Regulation (EU) 2017/653, the PRIIPs 
KID Regulation, are based on draft regulatory technical standards jointly submitted by the ESAs on 3 
February 2021.  

Amendments are proposed to the UCITS Directive to ensure that investors aren't required to receive a 
KIID under the UCITS framework and a KID under the PRIIPs framework from 1 July 2021.   

This is currently only a proposal and the consultation period for this proposal closed on 9 September 
2021. 

3. CENTRAL BANK UPDATES

3.1 Enforcement Notice

On 30 September 2021, the Central Bank published a public statement relating to an enforcement 
notice in respect of a UCITS management company. The Central Bank issued a fine of €385,000 and 
reprimanded the UCITS management company for advertent investment restriction breaches in respect 
of funds under management and breaches relating to governance and oversight of delegates. 

https://www.esma.europa.eu/sites/default/files/library/esma34-43-392_qa_on_application_of_the_ucits_directive.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021PC0397
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52021PC0399&from=EN
https://www.centralbank.ie/docs/default-source/news-and-media/legal-notices/settlement-agreements/public-statement-relating-to-enforcement-action-against-sarasin-funds-management-(ireland)-limited.pdf?sfvrsn=4
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A summary of the issues raised by the Central Bank is set out below: 

• the importance of following the reporting and communication mechanisms set out in the
business plan/programme of activity, in particular in relation to exceptions and the escalation
process;

• the importance of ensuring that where there are temporary absences of those in PCF roles
someone should be given responsibility for performing that role during the period of absence.
In this case, the head of compliance had taken a sabbatical and for the first two and a half
months no replacement had been appointed;

• the Central Bank's expectation that boards and designated persons: (i) proactively challenge
the activities and scrutinise the actions taken by their delegates; (ii) are able to adequately
oversee and monitor their delegates at all times: and (iii) should tailor their governance,
oversight and monitoring programme appropriately when risks arise;

• the need to ensure that delegate reporting is received on a timely basis. In this case, the board
of the UCITS management company confirmed on a number of occasions in the minutes of its
own meetings that it had received certain delegate reports when in fact it had not; and

• where activities are being undertaken that do not typically take place (in this specific case, a
merger of two funds), it is necessary to consider the risks involved and whether a risk mitigation
plan should be put in place to ensure that there are no breaches of the manager's obligations.
In such circumstances, the board should also monitor or supervise the process on an ongoing
basis.

3.2 Notice of Intention – Proposed Changes to PCF roles

On 22 September 2021, the Central Bank published a notice of intention relating to changes to certain 
PCF roles. The Central Bank advised that it intends to make a number of amendments to the list of PCF 
roles with changes proposed in relation to the following roles, PCF-2, PCF-15, PCF-16, PCF-30 and 
PCF-31.  

Two proposed changes of note are: 

• the split of the PCF-2 role into two separate PCF roles: (i) PCF-2A – non-executive director;
and (ii) PCF-2B – independent non-executive director. It is proposed that all in-situ PCF-2 role
holders will automatically be re-designated as PCF-2A. Regulated entities will need to notify
the Central Bank which of the directors should be designated as PCF-2B and confirm that an
independence assessment has been undertaken in respect of such directors; and

• the split of compliance and AML with the creation of a new PCF role, PCF-52 – head of AML
and CTF. This proposal will result in the PCF-15 role, head of compliance with responsibility for
AML/CTF being replaced by a standalone AML role, PCF-52, head of AML and CFT. The
Central Bank notes that the existing PCF-12, head of compliance role will be the default
designation for the head of the compliance function.

The deadline for submission of feedback on the information contained in the notice of intention is 20 
October 2021. 

Our advisory provides an overview of the proposed changes detailed in the notice of intention. 

3.3 Central Bank updates relating to marketing of funds 

On 29 July 2021, the Central Bank published its website guidance in accordance with the level 2 
measures under the Cross-Border Distribution Regulation.  

https://www.centralbank.ie/docs/default-source/regulation/how-we-regulate/fitness-probity/news/amendments-to-list-of-pre-approval-controlled-functions.pdf?sfvrsn=6
https://www.walkersglobal.com/index.php/publications/99-advisory/2721-ireland-update-central-bank-of-ireland-proposes-amendments-to-certain-pre-approval-controlled-functions
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These relate to: 

• information on the national laws, regulations and administrative provisions governing marketing
requirements referred to in Article 5(1) of the Cross-Border Distribution Regulation (for UCITS
and AIFs); and

• information on the fees and charges levied by the Central Bank for carrying out its duties in
relation to the cross-border activities of UCITS management companies, AIFMs, EuSEF
managers and EuVECA managers referred to in Article 10(1) of Cross-Border Distribution
Regulation (for UCITS and AIFs).

3.4 Central Bank's markets update

On 10 September 2021, the Central Bank published its twelfth markets update of 2021. Both updates 
from the Central Bank have been covered separately in this report.   

On 19 August 2021, the Central Bank published its eleventh markets update of 2021. Both updates 
from the Central Bank have been covered separately, either within this report or in the report covering 
the second quarter of 2021.  

On 29 July 2021, the Central Bank published its tenth markets update of 2021. Four of the seven 
updates are dealt with elsewhere in the report while the other three updates relate to:  

• the Central Bank publishes Feedback Statement on consultation on enhancements to the
Central Bank Client Asset Requirements (the CAR), as contained in the Central Bank
Investment Firms Regulations (CP 133);

• Central Bank publishes important information for MiFID Investment Firms authorised to deal on
own account or to underwrite financial instruments on a firm commitment basis (MiFID activities
(3) or (6))

• MAR Industry Communication – July 2021.

3.5 Central Bank's quarterly bulletin

On 1 July 2021, the Central Bank published its third quarterly bulletin of 2021. While the bulletin provides 
updates on the Irish economy including recent developments and information on demand and output; 
labour market and earnings; inflation; and the public finances, there is nothing specifically relating to 
funds in this bulletin. 

3.6 Financial Stability Note 

On 5 July 2021, the Central Bank published a financial stability note entitled "An Lonn Dubh: 
Disentangling Market Liquidity Risk for Irish Investment Funds". This note states that the Central Bank 
has been building its capabilities to develop a macro-prudential stress-testing framework for investment 
funds, noting that a key dimension of building that framework over time will be incorporating the 
differential liquidity of asset markets to which investment funds are exposed. As a first step in that 
direction, in the Central Bank's note, the authors investigate the heterogeneity of market liquidity risk 
for investment funds domiciled in Ireland. 

The findings set out in the note underline Irish domiciled funds’ sensitivity to illiquidity in equity and debt 
markets. In the note, the authors outline the implications for the continued development of a stress-
testing framework, financial stability surveillance and macro-prudential regulation.  

https://www.centralbank.ie/regulation/industry-market-sectors/funds/ucits/guidance/publication-of-national-provisions-governing-marketing-requirements-for-UCITS
https://www.centralbank.ie/regulation/industry-market-sectors/funds/aifs/guidance/publication-of-national-provisions-governing-marketing-requirements-for-AIFs
https://www.centralbank.ie/regulation/industry-market-sectors/funds/ucits/guidance/publication-of-regulatory-fees-and-charges-for-ucits
https://www.centralbank.ie/regulation/industry-market-sectors/funds/aifs/guidance/publication-of-regulatory-fees-and-charges-for-aifs
https://www.centralbank.ie/regulation/markets-update/issue/markets-update-issue-12-2021
https://www.centralbank.ie/regulation/markets-update/issue/markets-update-issue-11-2021
https://www.centralbank.ie/regulation/markets-update/issue/markets-update-issue-10-2021
https://www.centralbank.ie/docs/default-source/publications/quarterly-bulletins/qb-archive/2021/quarterly-bulletin---q3-2021.pdf?sfvrsn=10
https://www.centralbank.ie/docs/default-source/publications/financial-stability-notes/no-5-an-lonn-dubh-disentangling-market-liquidity-risk-irish-investment.pdf?sfvrsn=4
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3.7 Central Bank speeches during the period 

On 23 July 2021, Derville Rowland, Director General, Financial Conduct, spoke at the launch of the 
Institute of Banking's Professional Certificate for Designated Persons in a Fund Management Company. 

Her speech discusses: 

• the Central Bank's fund management guidance, noting that "the framework was introduced to
ensure good governance, effective management and good organisation in fund management
companies for the protection of investors, the integrity of the market and to promote systemic
stability." and "the Central Bank have spoken consistently over the last few years on the
importance of Irish fund management companies being able to fully demonstrate that they are
in full control of all aspects of the business it is responsible for, irrespective of its level of
delegation or its relationship with group entities.";

• the Designated Person role, noting "it is a key strategic role and one of strong importance, with
the individual acting as the line of management between a firm’s Board of Directors and its
delegates." and "the Designated Person(s) is responsible for the monitoring and oversight of
the managerial function assigned to them and in general, based in Ireland. They are also
responsible for the management of the fund management company on an on-going basis. How
much time and how many people are needed to fill these roles depends on the nature, scale
and complexity of the fund/funds being managed."; and

• the Central Bank's CP86 thematic review, noting "there were shortcomings found in relation to
how some Designated Person(s) role holders discharged their roles. Deficiencies included the
level of review and constructive challenge Designated Person(s) had in their engagements with
delegates. In many cases, the Designated Person(s) did not have a sufficient time commitment
allocated to their role and/or have sufficient support (local or otherwise) available to enable
them to discharge their responsibilities appropriately. Overall, the failings identified
demonstrate, within a certain cohort of firms, a lack of understanding by the Designated
Person(s) of their role & responsibilities.".

In the section entitled "Next Steps" she notes that the Central Bank "are currently working with firms to 
assess their action plans. From the assessments conducted so far, we see encouraging signs that the 
step change we have sought is starting to taking place. However there is still a long way to go yet and 
we can also see some firms taking longer than others. These assessments will form part of our ongoing 
regulatory and supervisory engagement and we will continue to challenge firms where they remain 
below our expectations." 

4. OTHER LEGAL AND REGULATORY DEVELOPMENTS

4.1 AML updates

On 20 July 2021, the European Commission announced an ambitious package of legislative proposals 
to strengthen the EU's anti-money laundering and countering terrorism financing ("AML/CFT") rules 
including a proposal for the creation of a new EU authority to fight money laundering. 

The package consists of four legislative proposals: 

• a Regulation establishing a new EU AML/CFT Authority;

• a Regulation on AML/CFT, containing directly-applicable rules, including in the areas of
Customer Due Diligence and Beneficial Ownership;

• a sixth Directive on AML/CFT ("AMLD6"), replacing the existing Directive 2015/849/EU (the
fourth AML directive as amended by the fifth AML directive), containing provisions that will be

https://www.centralbank.ie/news/article/speech-role-of-designated-person-in-fund-management-companies-derville-rowland-23-july-2021
https://ec.europa.eu/commission/presscorner/detail/en/ip_21_3690
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13147-Preventing-money-laundering-and-terrorist-financing-new-EU-authority_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13146-Preventing-money-laundering-and-terrorist-financing-new-rules-for-the-private-sector_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13149-Preventing-money-laundering-and-counter-terrorist-financing-new-national-mechanisms_en
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transposed into national law, such as rules on national supervisors and Financial Intelligence 
Units in member states; 

• a revision of the 2015 Regulation on Transfers of Funds to trace transfers of crypto-assets
(Regulation 2015/847/EU).

On 22 July 2021, the European Commission launched consultations in relation to each of these 
proposals with feedback requested by 24 September 2021.  

4.2 Benchmarks Regulation 

(a) Guidelines published

On 24 September 2021, ESMA published its final report on guidelines on methodology, oversight 
function and record keeping under the Benchmarks Regulation.  

These guidelines apply to benchmark administrators and to competent authorities and will apply from 
31 May 2022. The guidelines also amend the existing guidelines on non-significant benchmarks.  

(b) Publication of Irish amending regulations

On 10 August 2021, the European Union (Indices Used as Benchmarks in Financial Instruments and 
Financial Contracts or to Measure the Performance of Investment Funds) (Amendment) Regulations 
2021 were published in Iris Oifigiúil. The Regulations amend the European Union (Indices Used as 
Benchmarks in Financial Instruments and Financial Contracts or to Measure the Performance of 
Investment Funds) Regulations 2017.  

The changes are relatively minor with amendments being made to the definition of "Benchmarks 
Regulation". A new definition of "relevant authority" has been added as has a new part 2A relating to 
the Central Bank being the relevant authority responsible for the carrying out of the functions of a 
relevant authority referred to in Article 23b of the Benchmarks Regulation. 

(c) Publication of delegated regulations

On 13 August 2021, the following delegated regulations under the Benchmarks Regulation were 
published in the Official Journal of the European Union:  

• Commission Delegated Regulation (EU) 2021/1348 of 6 May 2021 supplementing Regulation
(EU) 2016/1011 of the European Parliament and of the Council with regard to regulatory
technical standards specifying the criteria under which competent authorities may require
changes to the compliance statement of non-significant benchmarks;

• Commission Delegated Regulation (EU) 2021/1349 of 6 May 2021 supplementing Regulation
(EU) 2016/1011 of the European Parliament and of the Council with regard to regulatory
technical standards specifying the criteria for the competent authorities’ compliance
assessment regarding the mandatory administration of a critical benchmark;

• Commission Delegated Regulation (EU) 2021/1350 of 6 May 2021 supplementing Regulation
(EU) 2016/1011 of the European Parliament and of the Council with regard to regulatory
technical standards specifying the requirements to ensure that an administrator’s governance
arrangements are sufficiently robust;

• Commission Delegated Regulation (EU) 2021/1351 of 6 May 2021 supplementing Regulation
(EU) 2016/1011 of the European Parliament and of the Council with regard to regulatory
technical standards specifying the characteristics of the systems and controls for the

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13148-Preventing-money-laundering-and-terrorist-financing-traceability-of-crypto-asset-transfers_en
https://www.esma.europa.eu/sites/default/files/library/esma81-393-239_final_report_-_guidelines_on_methodology_oversight_function_and_record_keeping_under_the_benchmarks_regulation.pdf
http://www.irishstatutebook.ie/eli/2021/si/415/made/en/print
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.049.01.0006.01.ENG&toc=OJ%3AL%3A2021%3A049%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.291.01.0001.01.ENG&toc=OJ%3AL%3A2021%3A291%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.291.01.0004.01.ENG&toc=OJ%3AL%3A2021%3A291%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.291.01.0009.01.ENG&toc=OJ%3AL%3A2021%3A291%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.291.01.0013.01.ENG&toc=OJ%3AL%3A2021%3A291%3ATOC
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identification and reporting of any conduct that may involve manipulation or attempted 
manipulation of a benchmark; and 

• Commission Delegated Regulation (EU) 2021/1352 of 6 May 2021 supplementing Regulation
(EU) 2016/1011 of the European Parliament and of the Council with regard to regulatory
technical standards specifying the conditions to ensure that the methodology for determining a
benchmark complies with the quality requirements.

All five delegated regulations will apply from 1 January 2022. The first two delegated regulations listed 
above are aimed at competent authorities while the remaining regulations are relevant to benchmark 
administrators. 

(d) Consultation on supervisory fees, fines & penalties for benchmark administrators

On 30 July 2021, the European Commission launched a consultation relating to draft legislation 
specifying the fees and rules of procedure for measures applicable to the supervision by ESMA of 
certain benchmark administrators.  

The consultation period ended on 27 August 2021. 

(e) ESMA's Benchmarks Regulation Q&As updated

On 29 July 2021, ESMA published an updated version of its Benchmarks Regulation Q&As with the 
response to question 4.7 relating to the application of the Regulation to EU and third country public 
authorities amended to reflect an answer provided by the European Commission.  

On 16 July 2021, ESMA published an updated version of its Benchmarks Regulation Q&As including a 
new Q&A (10.11) relating to sustainability benchmarks.  

Q10.11 What are the disclosure requirements that an administrator of an EU Climate Transition 
Benchmark ("EU CTB") or an EU Paris-aligned Benchmark ("EU PAB") should comply with? 

A10.11 Chapter III of the Delegated Regulation (EU) 2020/1818 on the minimum standards for EU CTB 
and EU PAB includes transparency requirements for administrators of EU CTB and EU PAB on the 
methodology used for the estimation, the decarbonisation trajectory and the data sources. Further, 
pursuant to Articles 3(1)(23a) and (23b) of the BMR24, the underlying assets of such benchmarks are 
selected, weighted or excluded in such a manner that the resulting portfolio of an EU CTB is on a 
decarbonisation trajectory whereas the resulting portfolio’s carbon emissions of an EU PAB are aligned 
with the objectives of the Paris Agreement. As a consequence, the EU CTB and EU PAB pursue ESG 
objectives according to item 5 of Annex I of the Delegated Regulation (EU) 2020/1816 on the disclosure 
in the benchmark statement of the ESG factors. Therefore, in addition to the aforementioned 
requirements laid down in Chapter III of the Delegated Regulation (EU) 2020/1818, administrators of 
EU CTB and administrators of EU PAB should disclose in their benchmark statement also the ESG 
factors listed in, and in accordance with, Annex II of the Delegated Regulation (EU) 2020/1816. 

(f) Updates to the list of critical benchmarks

On 9 July 2021, Commission Implementing Regulation (EU) 2021/1122 of 8 July 2021 amending 
Implementing Regulation (EU) 2016/1368 adding the Norwegian Interbank Offered Rate to and 
removing the London Interbank Offered Rate from the list of critical benchmarks used in financial 
markets established pursuant to the Benchmarks Regulation was published in the Official Journal of 
the EU.  

The implementing regulation amends the list of critical benchmarks in place in accordance with the 
provisions of the Benchmarks Regulation. As the UK is no longer in the EU, LIBOR has been removed 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.291.01.0016.01.ENG&toc=OJ%3AL%3A2021%3A291%3ATOC
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13065-EU-securities-markets-supervisory-fees-fines-&-penalties-for-benchmark-administrators_en
https://www.esma.europa.eu/sites/default/files/library/esma70-145-114_qas_on_bmr.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-145-114_qas_on_bmr.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.243.01.0039.01.ENG&toc=OJ%3AL%3A2021%3A243%3ATOC
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from the list. NIBOR, the Norwegian Interbank Offered Rate, has been added to the list. A copy of the 
updated list is included as an annex to the regulation. 

4.3 Beneficial Ownership 

(a) Dedicated Levy Notification for 2020

On 23 July 2021, the Central Bank published a letter dated 21 July 2021 relating to the levy payable in 
respect of the beneficial ownership register. This letter applies to ICAVs, credit unions and unit trusts 
and states that invoices for levy contributions will be issued in August 2021 and the levy amount for the 
period 2020 is €118 per entity.  

(b) Updates relating to the beneficial ownership register

On 1 July 2021, the following statutory instrument, European Union (Modifications of Statutory 
Instrument No. 110 of 2019) (Registration of Beneficial Ownership of Certain Financial Vehicles) 
(Amendment) Regulations 2021, was published on the Irish Statute Book. It amends the statutory 
instrument setting out the beneficial ownership requirements for ICAVs, unit trusts and credit unions.  

This statutory instrument amends the European Union (Modifications of Statutory Instrument No. 110 
of 2019) (Registration of Beneficial Ownership of Certain Financial Vehicles) Regulations 2020 to state 
that ICAVs, unit trusts and credit unions need to provide PPS numbers for their beneficial owners, 
existing ICAVs, unit trusts and credit unions have six months from the commencement date of this 
statutory instrument to comply with this requirement and new ICAVs, unit trusts and credit unions have 
6 months from the date of its coming into existence to submit these details for inclusion on the central 
beneficial ownership register.   

4.4 Central Securities Depositories Regulation ("CSDR") 

(a) Guidelines on Settlement Fails Reporting published

On 24 September 2021, ESMA published its final report on guidelines on settlement fails reporting 
under Article 7 of CSDR.  

These guidelines relate to the scope and exchange of information between ESMA and competent 
authorities regarding settlement fails, based on the reports submitted by central securities depositaries 
("CSDs"). The guidelines apply to competent authorities and CSDs and apply from the date of entry 
into force of the level 2 regulations on settlement discipline. 

(b) Letter to the European Commission

On 24 September 2021, ESMA advised that it sent a letter to the European Commission regarding the 
implementation of the CSDR, urging it to consider a delay of the mandatory buy-in regime which is due 
to come into force on 1 February 2022. 

(c) Report on the use of FinTech by CSDs

On 6 August 2021, ESMA published a report on the use of FinTech by CSDs. The report contains 
suggestions in a number of areas in which targeted amendments to the CSDR and further guidance 
could help CSDs in the deployment of distributed ledger technology. The recommendations in the report 
will be taken into account as part of the European Commission's CSDR review. 

https://www.centralbank.ie/docs/default-source/regulation/how-we-regulate/anti-money-laundering-and-countering-the-financing-of-terrorism/certain-financial-vehicles-dedicated-levy-notification-2020.pdf?sfvrsn=2
http://www.irishstatutebook.ie/eli/2021/si/321/made/en/pdf
http://www.irishstatutebook.ie/eli/2021/si/321/made/en/pdf
http://www.irishstatutebook.ie/eli/2021/si/321/made/en/pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-156-4717_final_report_guidelines_on_settlement_fails_reporting.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-156-4963_letter_-_esma_to_ec_on_csdr_settlement_discipline.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-156-4576_report_to_ec_on_use_of_fintech_by_csds.pdf
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(d) Third report on CSDR implementation

On 16 July 2021, ESMA published its CSDR report to the European Commission on the provision of 
banking-type ancillary services by CSDs. The report contains suggestions to enhance the authorisation 
process for CSDs to provide banking-type ancillary services themselves. It also includes several 
proposals to facilitate the provision of banking-type ancillary services by non-banking CSDs, in 
particular to enable them to offer settlement services in foreign currencies. ESMA’s recommendations 
will inform the European Commission’s ongoing CSDR targeted review, which has identified facilitating 
the provision of banking-type ancillary services as a key policy priority. 

The Commission is expected to prepare a legislative proposal relating to CSDR by the end of 2021. 

(e) Commission report on CSDR

On 1 July 2021, the European Commission published a report on the CSDR. 

The report provides that in broad terms CSDR is achieving its original objectives to enhance the 
efficiency of settlement in the EU and the soundness of CSDs however a number of areas for 
improvement have been identified and the European Commission is considering presenting a legislative 
proposal to amend CSDR to improve its efficiency and effectiveness (CSDR REFIT), subject to an 
impact assessment that will consider the most appropriate solutions in more depth. 

4.5 Credit Rating Agencies 

(a) ESMA opinion

On 30 September 2021, ESMA published an opinion on how access to and use of credit ratings can be 
improved in the EU. ESMA recommends that the legislators amend the Credit Ratings Agencies 
Regulation or take alternative legislative action to address difficulties experienced by users of credit 
ratings. 

(b) Updated Q&As

On 29 July 2021, ESMA published an updated version of its CRA Q&As with a new section added 
relating to the interactions between Market Abuse Regulation and Credit Ratings Agencies Regulation. 

4.6 Cross-Border Distribution 

(a) Publication of the Irish regulations transposing the Cross-Border Distribution
Directive

On 5 August 2021, the Irish Department of Finance published: 

• European Union (Alternative Investment Fund Managers) (Amendment) Regulations 2021
amending the European Union (Alternative Investment Fund Managers) Regulations 2013; and

• European Union (Undertakings for Collective Investment in Transferable Securities)
(Amendment) Regulations 2021 amending the European Communities (Undertakings for
Collective Investment in Transferable Securities) Regulations 2011,

to reflect the requirements set out in the Cross-Border Distribution Directive. These regulations came 
into effect on 6 August 2021. 

By way of reminder, the key changes being introduced relate to: 

• new pre-marketing requirements for AIFs;

https://www.esma.europa.eu/sites/default/files/library/esma70-156-4582_report_to_the_ec_-_csdr_banking_services.pdf
https://ec.europa.eu/finance/docs/policy/210701-csdr-report_en.pdf
https://www.esma.europa.eu/sites/default/files/library/esma80-196-5819_opinion_on_access_and_use_of_credit_ratings.pdf
https://www.esma.europa.eu/sites/default/files/library/esma33-5-87_questions_and_answers_on_the_implementation_of_the_regulation_eu_no_463_2013_on_credit_rating_agencies.pdf
http://www.irishstatutebook.ie/eli/2021/si/414/made/en/pdf
http://www.irishstatutebook.ie/eli/2021/si/413/made/en/pdf
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• the marketing notification process;

• local facilities arrangements;

• de-notification of funds when marketing has ceased; and

• marketing communications.

Our five part advisory series provides an overview of each of these changes. Part 1 – Pre-marketing; 
Part 2 – Marketing communications; Part 3 – Local facilities; Part 4 – De-notification process; and Part 
5 – Marketing notification process.   

(b) Publication of translations of ESMA's guidelines (This is an update to section 4.6(b)
of the report covering the second quarter of 2021)

On 2 August 2021, ESMA published the translations of the guidelines on marketing communications 
under the Cross-Border Distribution Regulation. While the guidelines will apply from 2 February 2022, 
the high level principles with respect to marketing communications set out in the Cross-Border 
Distribution Regulation apply from 2 August 2021.   

By way of reminder, the guidelines specify the requirements that funds’ marketing communications must 
meet which include to: 

• be identifiable as such;

• describe the risks and rewards of purchasing units or shares of an AIF or a UCITS in an equally
prominent manner; and

• contain clear, fair and not misleading information, taking into account the on-line aspects of
marketing communications.

(c) ESMA's overview of national rules governing fund marketing

On 1 July 2021, ESMA published its first report on national rules governing the marketing of investment 
funds under the cross-border distribution regulation that it submitted to the European Parliament, the 
Council and the European Commission on 30 June 2021. 

In the report, ESMA provides an overview of the marketing requirements across member states and 
analyses the effects of national laws, regulations and administrative provisions governing the marketing 
of investment funds.  

ESMA is required to provide this form of report to the European Parliament, the Council and the 
European Commission every two years. 

4.7 EMIR 

(a) Updated Q&As

On 30 September 2021, ESMA published updates to its Q&As on EMIR implementation with 
amendments to two Q&As, TR question 3b relating to reporting of valuations and TR question 40 
relating to LEI changes due to mergers and acquisitions.  

(b) Trade repository fined for EMIR data failures

On 23 September 2021, ESMA issued a public notice advising that it fined UNAVISTA trade repository 
€238,500 for EMIR data failures.  

https://www.walkersglobal.com/index.php/publications/99-advisory/2648-cross-border-distribution-of-funds-101-part-1-pre-marketing
https://www.walkersglobal.com/index.php/publications/99-advisory/2659-cross-border-distribution-of-funds-101-part-2-marketing-communications
https://www.walkersglobal.com/index.php/publications/99-advisory/2667-cross-border-distribution-of-funds-101-part-3-local-facilities
https://www.walkersglobal.com/index.php/publications/99-advisory/2672-cross-border-distribution-of-funds-101-part-4-fund-passporting-de-notification-process
https://www.walkersglobal.com/index.php/publications/99-advisory/2673-cross-border-distribution-of-funds-101-part-5-marketing-notification-process
https://www.walkersglobal.com/index.php/publications/99-advisory/2673-cross-border-distribution-of-funds-101-part-5-marketing-notification-process
https://www.esma.europa.eu/sites/default/files/library/esma34-45-1272_guidelines_on_marketing_communications.pdf
https://www.esma.europa.eu/sites/default/files/library/esma_34-45-1219_-_report_on_national_rules_governing_marketing.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-1861941480-52_qa_on_emir_implementation.pdf
https://www.esma.europa.eu/sites/default/files/library/esma41-356-234_public_notice_-_unavista_limited.pdf
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The fine relates to eight breaches of EMIR and to failures in ensuring the integrity of data and providing 
direct and immediate access to regulators. The breaches, committed between 2016 and 2018, were 
found to have resulted from negligence on the part of UnaVista. 

(c) Consultation on draft guidelines for derivatives reporting

On 13 July 2021, ESMA published a public consultation on its draft guidelines for derivatives reporting 
under EMIR.  

The closing date for responses was 30 September 2021. 

(d) Methodology for assessing a third country central counterparty

On 13 July 2021, ESMA published a document setting out the methodology for assessing a third country 
central counterparty under Article 25(2c) of EMIR (i.e. assessing whether a third country central 
counterparty or some of its clearing services are of such substantial systemic importance that the third 
country central counterparty should not be recognised to provide certain clearing services or activities 
in the EU).  

(e) DTCC derivatives repository fined for EMIR data breaches

On 12 July 2021, ESMA published a public note advising that it has fined DTCC Derivatives Repository 
Plc a total of €408,000 for seven infringements of EMIR regarding data confidentiality, data integrity and 
direct and immediate access to data. 

The breaches relate to: 

• granting certain asset managers access to data that they were not entitled to receive;

• setting up its IT system in a way which altered the substance of certain information reported to
DTCC; and

• failing to provide regulators with direct and immediate access to relevant data.

(f) Consultation on derivatives clearing and trading obligations

On 9 July 2021, ESMA launched a consultation on the review of the regulatory technical standards 
("RTS") specifying classes of derivatives subject to the clearing and trading obligations under EMIR and 
MiFIR. The draft RTS relate to the benchmark transition away from EONIA and LIBOR and on to new 
risk-free rates.  

The consultation paper notes that "Following Benchmark reforms, EONIA and LIBOR are due to cease 
at the end of 2021 with the exception of USD LIBOR which publication is scheduled to run until June 
2023. However, various communications have been made with the objective to stop USD LIBOR from 
being used as a reference rate in new contracts as soon as possible and in any event by 31 December 
2021. In order to replace these benchmarks, there have been international efforts from regulators and 
market participants to transition to new RFRs in a number of currencies. More specifically with respect 
to the OTC derivative market, this means that new derivative contracts are thus expected to no longer 
reference EONIA or LIBOR from 3 January 2022, whereas derivatives referencing RFRs such as €STR 
in EUR, SONIA in GBP or SOFR in USD are being traded and cleared." and "In view of this transition, 
there is a need to review the scope of the clearing and trading obligations for the classes and currencies 
impacted by these changes, namely interest rate derivative classes in EUR, GBP, JPY and USD." 

Responses to the consultation were due by 2 September 2021. 

https://www.esma.europa.eu/sites/default/files/library/esma74-362-1893_consultation_paper_guidelines_emir_refit_.pdf
https://www.esma.europa.eu/sites/default/files/library/methodology_for_assessing_a_tc_ccp_under_article_252c_of_emir_.pdf
https://www.esma.europa.eu/sites/default/files/library/esma41-356-224_public_notice_-_dtcc_derivatives_repository.pdf
https://www.esma.europa.eu/sites/default/files/library/consultation_paper_on_the_co_and_dto_for_swaps_referencing_rfrs.pdf
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(g) Equivalence decisions – Brazil, Canada, Singapore, Australia, Hong Kong and the
US

On 6 July 2021, the following decisions were published in the Official Journal of the EU which relate to 
the equivalence of the regimes in Brazil, Canada, Singapore, Australia, Hong Kong and the US to EMIR. 
These decisions mean that the legal, supervisory and enforcement arrangements of the relevant third 
country are declared equivalent to the requirements laid down in Article 11 of EMIR so that 
counterparties which enter into a transaction within the scope of EMIR, where at least one of the 
counterparties is established in that third country, are deemed to have fulfilled those requirements by 
complying with the requirements set out in that third country’s legal regime.  

• Commission Implementing Decision (EU) 2021/1103 of 5 July 2021 on the recognition of the
legal, supervisory and enforcement arrangements of Brazil for derivatives transactions entered
into by Brazilian institutions under the regulation of the Central Bank of Brazil as equivalent to
certain requirements of Article 11 of Regulation (EU) No 648/2012 of the European Parliament
and Council on OTC derivatives, central counterparties and trade repositories;

• Commission Implementing Decision (EU) 2021/1104 of 5 July 2021 on the recognition of the
legal, supervisory and enforcement arrangements of Canada for derivatives transactions
supervised by the Office of the Superintendent of Financial Institutions as equivalent to certain
requirements of Article 11 of Regulation (EU) No 648/2012 of the European Parliament and of
the Council on OTC derivatives, central counterparties and trade repositories;

• Commission Implementing Decision (EU) 2021/1105 of 5 July 2021 on the recognition of the
legal, supervisory and enforcement arrangements of Singapore for derivatives transactions
supervised by the Monetary Authority of Singapore as equivalent to certain requirements of
Article 11 of Regulation (EU) No 648/2012 of the European Parliament and Council on OTC
derivatives, central counterparties and trade repositories;

• Commission Implementing Decision (EU) 2021/1106 of 5 July 2021 on the recognition of the
legal, supervisory and enforcement arrangements of Australia for derivatives transactions
supervised by the Australian Prudential Regulation Authority as equivalent to certain
requirements of Article 11 of Regulation (EU) No 648/2012 of the European Parliament and of
the Council on OTC derivatives, central counterparties and trade repositories;

• Commission Implementing Decision (EU) 2021/1107 of 5 July 2021 on the recognition of the
legal, supervisory and enforcement arrangements of Hong Kong for derivatives transactions
supervised by the Hong Kong Monetary Authority as equivalent to certain requirements of
Article 11 of Regulation (EU) No 648/2012 of the European Parliament and of the Council on
OTC derivatives, central counterparties and trade repositories; and

• Commission Implementing Decision (EU) 2021/1108 of 5 July 2021 on the recognition of the
legal, supervisory and enforcement arrangements of the United States of America for
derivatives transactions supervised by the Board of Governors of the Federal Reserve System,
the Office of the Comptroller of the Currency, the Federal Deposit Insurance Corporation, the
Farm Credit Administration and the Federal Housing Finance Agency as equivalent to certain
requirements of Article 11 of Regulation (EU) No 648/2012 of the European Parliament and
Council on OTC derivatives, central counterparties and trade repositories.

4.8 ESMA

(a) 2022 Annual Work Programme

On 28 September 2021, ESMA published its 2022 annual work programme setting out its priority work 
areas for the next 12 months.  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.238.01.0084.01.ENG&toc=OJ%3AL%3A2021%3A238%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.238.01.0089.01.ENG&toc=OJ%3AL%3A2021%3A238%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.238.01.0094.01.ENG&toc=OJ%3AL%3A2021%3A238%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.238.01.0099.01.ENG&toc=OJ%3AL%3A2021%3A238%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.238.01.0104.01.ENG&toc=OJ%3AL%3A2021%3A238%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.238.01.0109.01.ENG&toc=OJ%3AL%3A2021%3A238%3ATOC
https://www.esma.europa.eu/sites/default/files/library/esma20-95-1430_2022_annual_work_programme.pdf
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In the programme ESMA notes that it will be prepared to assist with new initiatives resulting from the 
European Commission’s CMU new action plan, renewed sustainable finance strategy, and new digital 
finance strategy and fintech action plan. 

Two peer reviews that are mentioned in the work programme worth highlighting are: 

• the supervision of depositary obligations peer review. In 2022, ESMA expects to launch a
discretionary peer review on the depositary obligations under the UCITS Directive and AIFMD.
The peer review would focus on the oversight and safekeeping functions of depositaries, which
play a key role for the protection of investors; and

• the delegation and outsourcing peer review. In 2023, ESMA plans to launch a discretionary
peer review on delegation and outsourcing. The exact scope of the peer review, including
sectors to be covered, will be further defined and notably in light of the outcome of the peer
review on NCAs’ handling of relocation to the EU in the context of the UK’s withdrawal from the
EU.

(b) Speech on the challenges faced by retail investors

On 20 September 2021, ESMA published a keynote address given on 17 September 2021 by Natasha 
Cazenave, Executive Director. The address focuses on three areas relating to retail participation in 
capital markets:  

• the impact of costs on investors’ participation. In addition to highlighting some of the results
from ESMA's annual statistical report on performance and costs of EU retail investment
products, she notes that ESMA has identified a lack of supervisory convergence on the way
the notion of undue costs charged by funds managers is interpreted and states that ESMA is
hopeful that the result of the CSA on fees and costs can contribute to greater convergence and
focus on investor outcomes;

• distribution to retail investors. On this topic digitalisation and inducements were areas of
particular focus; and

• sustainable finance. She notes that preliminary analysis of fund prospectuses shows very
different approaches to financial product classification under the SFDR and states that for
investment funds, the share of funds classified as products with sustainability characteristics or
objectives under SFDR varies greatly by country of domicile, ranging between 7% and 77%. In
addition she notes that working to prevent greenwashing will be a priority for ESMA.

(c) ESAs' second Joint Risk Assessment Report

On 8 September 2021, the ESAs published their second Joint Risk Assessment Report for 2021. As a 
result of the findings set out in the report, the ESAs advise national competent authorities, financial 
institutions and market participants to take the following policy actions: 

• financial institutions and supervisors should continue to be prepared for a possible deterioration
of asset quality in the financial sector, notwithstanding the improved economic outlook;

• as the economic environment gradually improves, the focus should shift to allow a proper
assessment of the consequences of the pandemic on banks’ lending books, and banks should
adequately manage the transition towards the recovery phase;

• disorderly increases in yields and sudden reversals of risk premia should be closely monitored
in terms of their impacts for financial institutions as well as for investors;

https://www.esma.europa.eu/sites/default/files/library/esma34-38-273_natasha_cazenave_keynote_speech_-_salone_del_risparmio_milan_italy17_september_2021.pdf
https://www.esma.europa.eu/sites/default/files/library/jc_2021_45_-_joint_committee_autumn_2021_report_on_risks_and_vulnerabilities.pdf
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• financial institutions and supervisors should continue to carefully manage their  information and
communication technology and cyber risks.

(d) ESMA's second Trends, Risks and Vulnerabilities Report

On 1 September 2021, ESMA published its second Trends, Risks and Vulnerabilities Report of 2021. 
The report highlights the continued rise in valuations across asset classes in an environment of 
economic recovery and low interest rates, the increased risk taking of investors and the materialisation 
of event risks such as GameStop, Archegos and Greensill.  

The report notes that rising valuations across classes, massive price swings in crypto assets and event-
driven risks observed amid elevated trading volumes raise questions about increased risk-taking 
behaviour and possible market exuberance. 

4.9 European Commission 

(a) Consultation on draft legislation on the designation of a statutory replacement for the
European overnight index average ("EONIA")

On 3 August 2021, the European Commission published a consultation seeking feedback on draft 
legislation on the designation of a statutory replacement for EONIA.  

By way of reminder, EONIA is a critical benchmark representing the interest rates on unsecured 
overnight lending transactions denominated in euros. EONIA is used in the context of overnight index 
swaps, and a wide range of other products. It is essential for cash settlement and highly relevant for 
other purposes such as different valuation procedures as applied as part of collateral and risk 
management processes or accounting.  

EONIA will be discontinued on 3 January 2022. It is proposed that the euro short-term rate ("€STR") 
will be designated as a statutory replacement rate for EONIA. The consultation period ended on 31 
August 2021.  

(b) Consultation on draft legislation on the designation of a statutory replacement for
certain settings of the Swiss franc London Interbank Offered Rate ("CHF LIBOR")

On 3 August 2021, the European Commission published a consultation seeking feedback on draft 
legislation on the designation of a statutory replacement for certain settings of the CHF LIBOR.  

It is proposed that the Swiss Average Rate Overnight ("SARON") administered by SIX Swiss Exchange 
Financial Information AG will be designated as a statutory replacement rate for 1-month, 3-month, 6-
month and 12-month CHF LIBOR. 

The recitals to the draft legislation states that "the result of a public consultation held by the Commission 
established the important role of certain CHF LIBOR tenors in mortgage contracts, particularly the 1-
month, 3-month, 6-month and 12-month tenors. The lack of a clear and unambiguous replacement rate 
in CHF LIBOR mortgage contracts would give rise to legal uncertainty, which may trigger litigation and 
contract frustration. It is therefore appropriate for the Commission to designate a statutory replacement 
for those four tenors of CHF LIBOR to be used in products such as savings accounts, mortgages and 
loans, including consumer credit agreements and small business loans, governed by the laws of one of 
the Union Member States, which do not contain suitable fall-back provisions." 

The consultation period ended on 31 August 2021. 

https://www.esma.europa.eu/sites/default/files/library/esma50-165-1842_trv2-2021.pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13120-Interest-rates-Statutory-replacement-rate-for-the-EONIA-benchmark_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13177-Interest-rate-benchmarks-statutory-replacement-rate-for-Swiss-Franc-LIBOR-CHF-LIBOR-_en
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(c) Call for advice on retail investor protection

On 2 August 2021, ESMA published a call for advice from the European Commission to ESMA 
regarding certain aspects relating to retail investor protection. The Commission are seeking advice from 
ESMA on specific areas of focus relating to the Commission's strategy for retail investments including 
investor engagement with disclosures, digital disclosures and new digital tools. A report is due to the 
European Commission by 30 April 2022.   

(d) Call for advice on PRIIPs Regulation

On 2 August 2021, ESMA published a call for advice sent from the European Commission to the Joint 
Committee of the European Supervisory Authorities (the "ESAs") regarding the PRIIPs Regulation. The 
Commission are seeking advice from the ESAs on specific aspects of the PRIIPs Regulation and a 
report is due to the European Commission by 30 April 2022.  

4.10 Individual Accountability Framework 

On 27 July 2021, the Department of Finance advised that the Minister for Finance received agreement 
from his Cabinet colleagues to approve the drafting of the Central Bank (Individual Accountability 
Framework) Bill. The general scheme (or heads) of the bill was also published together with a regulatory 
impact assessment on the bill.   

There are four key features of the proposed legislation: 

• the introduction of a senior executive accountability regime ("SEAR");

• three separate sets of conduct standards;

• enhancements to the Central Bank's fitness and probity regime; and

• updates to the Central Bank's administrative sanctions procedure.

Our update provides further details on these proposals. 

4.11 IOSCO 

(a) Benchmarks transition statement on credit sensitive rates

On 8 September 2021, IOSCO published a statement on credit sensitive rates which reiterates the 
importance of continued transition to robust alternative financial benchmarks, i.e., risk free rates, to 
mitigate potential risks arising from the cessation of LIBOR, including USD LIBOR. The statement 
highlights that those alternative financial benchmarks will need to be compliant with the IOSCO 
Principles on Financial Benchmarks ("IOSCO Principles") and states that benchmark administrators 
should be mindful that demonstrating compliance with the IOSCO Principles is not a one-time exercise 
and alternative benchmarks should be IOSCO compliant at all times. 

The statement notes that in light of some alternatives being suggested, notably credit sensitive rates 
(being interest rate benchmarks that seek to measure the credit risk component of unsecured borrowing 
in certain markets), greater attention should be paid to principles 6 and 7 of the IOSCO Principles 
(principle 6 asks administrators to take into account the "relative size of the underlying market in relation 
to the volume of trading" while principle 7 emphasises "data sufficiency in a benchmark’s design to 
accurately and reliably represent the underlying market measured by the benchmark"). 

In its statement, IOSCO calls on administrators to assess whether the systemic benchmarks that are 
used extensively are based on active markets with high volumes of transactions, representing the 
underlying interest they intend to measure and whether such benchmarks are resilient during times of 

https://www.esma.europa.eu/sites/default/files/library/call_for_advice_to_esma_regarding_certain_aspects_relating_to_retail_investor_protection.pdf
https://www.esma.europa.eu/sites/default/files/library/call-for-advice-on-priips-cfa.pdf
https://www.gov.ie/en/publication/d28d9-general-scheme-central-bank-individual-accountability-framework-bill/
https://www.gov.ie/en/publication/ed2ba-regulatory-impact-assessment-central-bank-individual-accountability-framework-bill/
https://www.gov.ie/en/publication/ed2ba-regulatory-impact-assessment-central-bank-individual-accountability-framework-bill/
https://insights.walkersglobal.com/post/102h3zw/ireland-update-publication-of-initial-draft-legislation-on-the-individual-accou
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD683.pdf
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stress. It states that benchmark administrators of credit sensitive rates should consider how their 
benchmarks would continue to meet principles 6 and 7 over time if use of that benchmark became 
widespread and notes that some of these rates are based on similar markets to LIBOR and may 
replicate many of LIBOR’s shortcomings. The statement also provides that users of benchmarks should 
also consider the robustness and reliability of the benchmarks they choose and ensure that they have 
reliable fallback mechanisms that can be used, should their chosen benchmarks cease or become 
unrepresentative. 

(b) Guidance for intermediaries and asset managers using AI and machine learning

On 7 September 2021, IOSCO published guidance for intermediaries and asset managers using AI and 
machine learning.  

The guidance describes how market intermediaries and asset managers currently use AI and machine 
learning to reduce costs and increase efficiency. It notes that the rise in the use of electronic trading 
platforms and the increasing availability of data have led firms to progressively use AI and machine 
learning in their trading and advisory activities, and risk management and compliance functions. 

The guidance also set out six measures to ensure that market intermediaries and asset managers have: 

• appropriate governance, controls and oversight frameworks over the development, testing, use
and performance monitoring of AI and machine learning;

• staff with adequate knowledge, skills and experience to implement, oversee and challenge the
outcomes of the AI and machine learning;

• robust, consistent and clearly defined development and testing processes to enable firms to
identify potential issues prior to full deployment of AI and machine learning; and

• appropriate transparency and disclosures to their investors, regulators and other relevant
stakeholders.

The detail of the guidance is sets out in chapter 6 of the report. 

(c) IOSCO examines the behaviour of ETFs during COVID

On 12 August 2021, IOSCO published a thematic note which examines the behaviour of ETFs during 
the COVID-19 induced market stresses, drawing on market data and observations gathered over the 
course of the first half of 2020. 

According to the press release accompanying the report, overall, available evidence has not indicated 
any significant risks or fragilities in the ETF structure, although a subset of ETFs temporarily 
experienced unusual trading behaviours. The analysis could prove instructive when IOSCO considers 
future enhancements to ETF regulation and guidance. In accordance with its 2021-2022 Work Program, 
IOSCO is continuing its broader analysis of the ETF market in 2021. As part of this, it will consult on 
ETF policy proposals in late 2021 or the first half of 2022. 

(d) Consultation on ESG ratings and data providers

On 26 July 2021, IOSCO published a consultation paper on ESG ratings and data providers. IOSCO is 
seeking feedback on a set of proposed recommendations regarding ESG ratings and data providers.  

Comments are sought on or before 6 September 2021. 

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD684.pdf
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD682.pdf
https://www.iosco.org/news/pdf/IOSCONEWS613.pdf
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(e) Report on financial market infrastructures' business continuity planning

On 21 July 2021, IOSCO and the Committee on Payments and Market Infrastructures published a report 
following their assessment of the implementation of Principle 17 (Operational risk) of the Principles for 
financial market infrastructures in 38 financial market infrastructures ("FMIs") from 29 jurisdictions. FMIs 
include central securities depositories, central counterparties and trade repositories.  

According to the press release accompanying the report, surveyed FMIs have business continuity plans, 
reviewed at least annually and tested regularly, that included pandemic scenarios prior to COVID-19. 
However it states that the report identified one serious issue of concern in the area of recovery, from 
operational incidents, such as natural disasters or IT systems outage. 

Separately, on 30 July 2021, the European Commission launched a consultation to gather information 
to better understand the critical vulnerabilities of EU’s FMIs to the extraterritorial application of third 
countries' unilateral sanctions. 

The consultation period runs until 15 October 2021. 

4.12 Ireland for Finance Progress Report 2020 (This is an update to section 4.14 of the report 
covering the first quarter of 2021) 

On 26 July 2021, the Department of Finance published its progress report on the Ireland for Finance 
strategy.  

4.13 Money Market Funds 

(a) Amendments to level 2 regulations under the Money Market Fund Regulation
("MMFR") published

On 23 August 2021, Commission Delegated Regulation (EU) 2021/1383 of 15 June 2021 amending 
Delegated Regulation (EU) 2018/990 with regard to requirements for assets received by money market 
funds as part of reverse repurchase agreements was published in the Official Journal of the European 
Union.   

The amendments being made provide clarity on the types of counterparties that a MMF can enter into 
a reverse repurchase agreement with without having to comply with the quantitative and qualitative 
credit quality requirements set out in Article 2(1) to (5) of the Delegated Regulation (EU) 2018/990.  

Essentially Delegated Regulation (EU) 2018/990 originally provided in Article 2(6) that if the 
counterparty to the reverse repurchase agreement is any of the entity types set out in (a) to (g) below 
the requirements don't need to be complied with and Delegated Regulation (EU) 2021/1383 clarifies 
the language in relation to entity types (a) to (c) as set out in red below.  

(a) a credit institution supervised under Directive 2013/36/EU of the European Parliament and
of the Council, or a credit institution authorised in a third country, provided that the prudential
supervisory and regulatory requirements are equivalent to those applied in the Union in
respect of which an equivalence decision has been adopted in accordance with Article 114(7)
of Regulation (EU) No 575/2013;

(b) an investment firm supervised under Directive 2014/65/EU of the European Parliament
and of the Council, or a third country investment firm, provided that the prudential supervisory
and regulatory requirements are equivalent to those applied in the Union or an investment
firm authorised in a third country in respect of which an equivalence decision has been
adopted in accordance with Article 47 of Regulation (EU) No 600/2014;

(c) an insurance undertaking supervised under Directive 2009/138/EC of the European
Parliament and of the Council, or a third country insurance undertaking, provided that the

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD680.pdf
https://www.iosco.org/news/pdf/IOSCONEWS612.pdf
https://ec.europa.eu/info/consultations/finance-2021-extraterritorial-unilateral-sanctions_en
https://www.gov.ie/en/publication/4ed7d-ireland-for-finance-progress-report-2020/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.298.01.0001.01.ENG&toc=OJ%3AL%3A2021%3A298%3ATOC
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prudential supervisory and regulatory requirements are equivalent to those applied in the 
Union or an insurance undertaking authorised in a third country in respect of which an 
equivalence decision has been adopted in accordance with Article 260 of that Directive; 

(d) a central counterparty authorised under Regulation (EU) No 648/2012 of the European
Parliament and of the Council;

(e) the European Central Bank;

(f) a national central bank;

(g) a third country central bank, provided that the prudential supervisory and regulatory
requirements applied in that country have been recognised as equivalent to those applied in
the Union in accordance with Article 114(7) of Regulation (EU) No 575/2013.

(b) Central Bank's notice of intention (This is an update to section 4.12 of the report
covering the second quarter of 2021)

On 18 August 2021, the Central Bank published a notice of intention in relation to ESMA's guidelines 
on stress test scenarios under the MMFR (noting the notice is dated 19 August 2021). ESMA published 
updated guidelines earlier this year which are effective as of 29 August 2021. 

The Central Bank's notice states that "the Central Bank of Ireland will, in due course, consult on the 
incorporation of a provision in the Central Bank UCITS Regulations and AIF Rulebook that all managers 
of MMFs adhere to the Guidelines. In the interim, the Central Bank of Ireland expects full compliance 
with the Guidelines from 29 August 2021." 

(c) ESRB issues note

On 1 July 2021, the European Systematic Risk Board ("ESRB") published an issues note on systemic 
vulnerabilities of and primary policy considerations to reform money market funds. The note sets out 
the ESRB's analysis of systemic vulnerabilities in money market funds and identifies a broad set of 
preliminary policy options for their reform. 

4.14 Securitisation Regulation 

(a) Delegated Regulation published

On 30 August 2021, Commission Delegated Regulation (EU) 2021/1415 of 5 May 2021 supplementing 
Regulation (EU) 2017/2402 of the European Parliament and of the Council with regard to regulatory 
technical standards on the cooperation, exchange of information and notification obligations between 
competent authorities and ESMA, the EBA and EIOPA was published in the Official Journal of the 
European Union.  

This delegated regulation: 

• designates contact points for the purposes of cooperating, exchanging information and making
notification;

• provides information on the means of communication and information to be exchanged between
competent authorities and the ESAs; and

• sets out a template of the form to be used for (i) a request for cooperation and exchange of
information; (ii) a reply to such request; and (iii) the provision of unsolicited information and
notification of infringement(s) or suspected infringement(s).

https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/funds/industry-communications/notice-of-intention-in-relation-to-esma-guidelines-on-stress-test-scenarios-under-mmf-regulation.pdf?sfvrsn=4
https://www.esma.europa.eu/sites/default/files/library/esma34-49-291_2020_guidelines_on_mmf_stress.pdf
https://www.esrb.europa.eu/pub/pdf/reports/esrb.report.210701_Issues_note_on_systemic_vulnerabilities%7Edb0345a618.en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.LI.2021.304.01.0001.01.ENG&toc=OJ%3AL%3A2021%3A304I%3ATOC
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(b) Consultation published by European Commission

On 23 July 2021, the European Commission launched a consultation on the functioning of the EU 
securitisation framework.  

Feedback was sought until the consultation period closed on 17 September 2021. 

4.15 SFTR – Updated Q&As 

On 30 September 2021, ESMA published updates to its Q&As on SFTR data reporting with a new Q&A 
included relating to LEI changes due to mergers and acquisitions.  

4.16 Short Selling 

(a) Consultation published

On 24 September 2021, ESMA published a consultation relating to the review of the Short Selling 
Regulation.  

The consultation focuses on three areas: (i) an empirical analysis of the impacts of the short selling 
bans adopted during the COVID-19 crisis and proposed improvements to the current legislative 
provisions which govern emergency measures (i.e. long term bans, short term bans and ESMA powers 
to issue emergency measures); (ii) a review of the current framework for the calculation of net short 
positions, the locate rule and the list of exempted shares; (iii) a review of the framework for transparency 
and publication of net short positions. 

Responses are due by 19 November 2021 with ESMA expecting to publish a final report by the end of 
the first quarter of 2022. 

(b) Draft delegated act published (This is an update to section 4.9(f) of the report
covering the second quarter of 2021)

On 15 July 2021, the European Commission published a draft delegated act, setting out a proposal to 
lower the reporting threshold for net short positions to 0.1% on a permanent basis, for consultation. The 
proposal is to adjust the relevant threshold for the notification to competent authorities of significant net 
short positions in shares set out in Article 5, paragraph (2) of the Short Selling Regulation from 0.2 % 
to 0.1 % (and each 0.1 % above that). 

The consultation period ended on 12 August 2021. 

4.17 Sustainable Finance 

(a) Feedback sought on preliminary recommendations for technical screening criteria for
the EU taxonomy

On 3 August 2021, the Platform on Sustainable Finance (the "Platform") published a draft report 
containing preliminary recommendations for technical screening criteria for the EU taxonomy on which 
the Platform is seeking feedback.  

The closing date for feedback is 24 September 2021 and the Platform will submit a report to the 
European Commission with recommendations which will assist with the development of the delegated 
acts relating to the technical screening criteria.  

While the draft report focuses primarily on presenting a first set of priority economic activities and draft 
recommendations for substantial contribution and do no significant harm technical screening criteria in 
relation to the four non-climate environmental objectives covering water, circular economy, pollution 

https://ec.europa.eu/info/sites/default/files/business_economy_euro/banking_and_finance/documents/2021-eu-securitisation-framework-consultation-document_en.pdf
https://www.esma.europa.eu/sites/default/files/library/esma74-362-893_qas_on_sftr_data_reporting.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-156-3914_consultation_paper_on_the_review_of_certain_aspects_of_the_short_selling_regulation.pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13124-Financial-assets-Short-positions-in-shares-change-to-threshold-for-notification-_en
https://ec.europa.eu/info/sites/default/files/business_economy_euro/banking_and_finance/documents/210803-sustainable-finance-platform-report-technical-screening-criteria-taxonomy_en.pdf
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prevention, and biodiversity & ecosystems, a small number of economic activities and corresponding 
draft recommendations for technical screening criteria relating to the climate mitigation and adaptation 
objectives have also been included. 

(b) Sustainability delegated acts published (This is an update to section 4.15(d) of the
report covering the second quarter of 2021)

On 2 August 2021, six delegated acts relating to sustainability matters were published in the Official 
Journal of the European Union, this includes amendments to both the UCITS and AIFMD frameworks.  

The AIFMD amendments are in the form of a Commission Delegated Regulation which amends the 
AIFM Level 2 Regulation (No 231/2013), the amending regulation enters into force on 22 August 2021 
however the amendments do not apply until 1 August 2022.  

The UCITS amendments are in the form of a Commission Delegated Directive amending the UCITS 
Directive which needs to be transposed by member states by 31 July 2021 with the amendments to 
take effect from 1 August 2022. 

Our advisory from July 2020 provides details on the amendments to the UCITS and AIFMD frameworks 
and we have updated the tables referred in the advisory to reflect the publication of the delegated acts. 

(c) Delay to SFDR Level 2 implementation

On 8 July 2021, the European Commission advised, in a letter to the European Parliament and Council, 
that in order to facilitate the smooth implementation of the Level 2 measures under the SFDR, it was 
necessary to defer their application date for 6 months until 1 July 2022. It is intended that the two sets 
of level 2 measures under the SFDR and the amendments to the SFDR made by the Taxonomy 
Regulation published by the ESAs will be consolidated into a single document.     

(d) Responses from European Commission to the ESAs' queries on SFDR (This is an
update to section 4.20(j) of the report covering the first quarter of 2021)

On 26 July 2021, ESMA published the responses it has received from the European Commission to the 
queries set out in a letter from the ESAs dated 7 January 2021. In this letter, the ESAs sought clarity in 
relation to six key issues: 

• the application of SFDR to registered AIFMs;

• the application of SFDR to non-EU AIFMs;

• the application of the 500-employee threshold for principal adverse impact reporting on parent
undertakings of a large group;

• the meaning of "promotion" in the context of products promoting environmental or social
characteristics;

• the types of investments that products with sustainable investment as their objective can make;
and

• for segregated portfolios, or other types of tailored financial products, do the disclosure
requirements in SFDR apply at the level of the portfolio only.

In providing its responses the European Commission stated "I ask you to draw the attention of the 
readers of these questions, by means of an appropriate disclaimer, to the following: The answers clarify 
provisions already contained in the applicable legislation. They do not extend in any way the rights and 
obligations deriving from such legislation nor do they introduce any additional requirements for the 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.277.01.0011.01.ENG&toc=OJ%3AL%3A2021%3A277%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.277.01.0141.01.ENG&toc=OJ%3AL%3A2021%3A277%3ATOC
https://www.walkersglobal.com/images/Publications/Advisory/2020/Dublin/New_regulations_focus_on_sustainability_in_the_financial_services_sector_-_Part_4.pdf
https://www.esma.europa.eu/sites/default/files/library/com_letter_to_ep_and_council_sfdr_rts.pdf
https://www.esma.europa.eu/sites/default/files/library/sfdr_ec_qa_1313978.pdf
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concerned operators and competent authorities. The answers are merely intended to assist natural or 
legal persons, including competent authorities and Union institutions and bodies in clarifying the 
application or implementation of the relevant legal provisions. Only the Court of Justice of the European 
Union is competent to authoritatively interpret Union law. The views expressed in the internal 
Commission Decision cannot prejudge the position that the European Commission might take before 
the Union and national courts." 

(e) Reports on a social taxonomy and on an extended taxonomy to support economic
transition

On 12 July 2021, the European Commission published two draft reports prepared by the Platform on 
Sustainable Finance:  

• draft report on a social taxonomy; and

• draft report on taxonomy extension options linked to environmental objectives. This report
examines the premises, issues and options for and against extending the EU Taxonomy
"beyond green" to include significantly harmful activities and no significant impact activities
(both in relation to environmental sustainability) within the overall EU sustainable finance
framework.

A consultation period for the provision of feedback to the platform on both draft reports closed on 27 
August 2021.  

(f) Renewed sustainable finance strategy

On 6 July 2021, the European Commission published its renewed sustainable finance strategy. The 
strategy refers to three building blocks which were set out in the European Commission's action plan 
on financing sustainable growth published in 2018. By way of reminder these are:  

• the EU Taxonomy;

• a mandatory disclosure regime for both non-financial and financial companies; and

• a set of investment tools, including benchmarks, standards and labels.

The revised strategy identifies four main areas where additional actions are needed for the financial 
system to fully support the transition of the economy towards sustainability:  

1. financing the transition of the real economy towards sustainability

The following actions are of particular relevance, the European Commission will: 

• consider proposing legislation to recognise and support the financing of certain economic
activities, primarily in the energy sector, including gas, that contribute to reducing greenhouse
gas emissions in a way that supports the transition towards climate neutrality;

• consider options for an extension of the Taxonomy framework beyond environmentally
sustainable activities to possibly recognise activities with an intermediate level of
environmental performance;

• adopt a complementary EU Taxonomy Climate Delegated Act covering activities not yet
covered in the first EU Taxonomy Climate Delegated Act, such as agriculture and certain
energy sectors including nuclear energy activities, subject to and consistent with the specific
expert review process. This complementary Delegated Act will also cover certain natural gas
and related technologies as transitional activities;

https://ec.europa.eu/info/sites/default/files/business_economy_euro/banking_and_finance/documents/sf-draft-report-social-taxonomy-july2021_en.pdf
https://ec.europa.eu/info/sites/default/files/business_economy_euro/banking_and_finance/documents/sustainable-finance-platform-report-taxonomy-extension-july2021_en.pdf
https://ec.europa.eu/info/publications/210706-sustainable-finance-strategy_en
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• in the first half of 2022, adopt a Delegated Act under the Taxonomy Regulation containing the
technical screening criteria for the remaining four environmental objectives: water, circular
economy, pollution prevention and biodiversity to apply from 2023; and

• will consider a general framework for labels for financial instruments, work on other bond labels
such as transition or sustainability-link bonds, an ESG Benchmark label, minimum
sustainability criteria for financial products that promote environmental or social characteristics
and introduce targeted prospectus disclosures.

2. towards a more inclusive sustainable finance framework

The following actions are of particular relevance, the European Commission will: 

• encourage greater retail investor engagement by seeking improvements in the level of
sustainability expertise of financial advisors, subject to further assessment;

• support member states in their efforts to provide capacity building and technical advice on how
SMEs can voluntarily report on sustainability risks and impacts. In line with the proposed
Corporate Sustainability Reporting Directive ("CSRD"), the European Financial Reporting
Advisory Group ("EFRAG") will prepare a simplified voluntary sustainability reporting standard
that will provide SMEs with a proportionate tool in respect of reporting; and

• before December 2022, engage with the European Supervisory Authorities to review the
regulatory technical standards under SFDR, clarifying indicators for both climate and
environment related principal adverse impacts and principal adverse impacts in the field of
social and employee matters, respect for human rights, anti-corruption and anti-bribery matters.
Furthermore, by the end of 2021, the Commission will publish a report on the provisions
required for a social taxonomy, as required by the Taxonomy Regulation.

3. improving the financial sector’s resilience and contribution to sustainability: the double
materiality perspective

The following actions are of particular relevance, the European Commission will: 

• work with EFRAG, ESMA and the International Accounting Standards Board ("IASB") to assess
whether international financial reporting standards ("IFRS") appropriately integrate
sustainability risks. To encourage the development of standards for assessing natural capital
in the EU and globally, the Commission is also intensifying its engagement with industry on
biodiversity and natural capital accounting;

• subject to further assessment of the effectiveness of the existing measures by ESMA, the
Commission will take action to improve transparency and ensure the inclusion of relevant ESG
factors in credit ratings and credit outlooks, while ensuring methodological transparency;

• to advance efforts in measuring the financial risks stemming from a significant loss of
biodiversity and ecosystem degradation, prepare a report on the measurement and presence
of such risks in the EU;

• review relevant frameworks relating to investors’ stewardship and engagement activities. In
particular, the European Commission will explore how the Shareholder Rights Directive II may
better reflect EU sustainability goals and align with global best practices in stewardship
guidelines;

• take action to improve the reliability, comparability and transparency of ESG ratings;
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• with the support of the ESAs, assess whether supervisory powers, capabilities and obligations
are fit for purpose in terms of addressing greenwashing in the financial market. Based on this
assessment and the monitoring of greenwashing risks by the ESAs, the European Commission
will consider steps to ensure a sufficient, consistent level of enforcement and supervision to
address greenwashing;

• in collaboration with the Platform on Sustainable Finance, will develop a robust monitoring
framework to measure capital flows to sustainable investments; and

• establish a Sustainable Finance Research Forum to strengthen the role of science and
encourage knowledge sharing on sustainable finance between academia and the industry.

4. fostering global ambition

The following actions are of particular relevance, the European Commission: 

• suggests that the Financial Stability Board ("FSB") expands its mandate to cover the
contribution of the financial system to global climate and environmental objectives;

• will advocate for international forums and standard-setters, such as the IFRS Foundation, to
develop ambitious standards and principles for disclosure, building where appropriate on the
recommendations of the Task Force on Climate-related Financial Disclosures and other
international initiatives; and

• proposes expanding the work of the International Platform on Sustainable Finance.

As part of this strategy, the European Commission states that financial institutions should disclose their 
own sustainability transition and decarbonisation plans, including intermediate and long-term targets 
and how they plan to reduce their environmental footprint. It is noted that the CSRD proposal will require 
large EU companies and listed companies including banks, insurers and investors to disclose 
sustainability targets and progress towards achieving them and that in addition, and building on the 
regulatory technical standard under the SFDR, the European Commission will strengthen the disclosure 
and effectiveness of decarbonisation action by financial market participants for all investment products. 
In this regard, it is further noted that voluntary pledges by financial institutions globally to adopt strategic 
science-based climate and sustainability targets are commendable as a first step and that pending 
possible further policy action in this area, the European Commission will examine to what extent more 
guidance could ensure that such voluntary pledges are credible and will monitor progress over time 
across the EU. 

In addition to the strategy, the Commission adopted: 

• a proposal for a standard for European green bonds; and

• a draft delegated act supplementing Article 8 of the Taxonomy Regulation.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021PC0391
https://ec.europa.eu/finance/docs/level-2-measures/taxonomy-regulation-delegated-act-2021-4987_en.pdf
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