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This is a condensed version of our Asset Management and Investment Funds Legal and Regulatory
Report setting out key developments during the quarter.

1.

AIFMD DEVELOPMENTS

1.1

Proposed amendments to the AIFMD framework

On 25 November 2021, the European Commission adopted a package of measures including proposed
targeted amendments to the AIFMD framework.
The proposed amendments focus on:
•

delegation arrangements including that AIFMs should employ or commit on a full time basis at
least two natural persons who are EU resident;

•

liquidity risk management including a proposal to insert a list of liquidity management tools in
a new annex;

•

supervisory reporting including the removal of limitations on the data that competent authorities
should be able to receive from AIFMs on managed AIFs and the replacement of the current
supervisory reporting template laid down in Annex IV of AIFMD;

•

the provision of depositary and custody services including proposals to bring central securities
depositories into the custody chain; and

•

loan origination including the introduction of specific requirements for funds that originate
loans.

A period for feedback on this proposal runs until 24 January 2022.
Our advisory provides an overview of the proposed amendments to AIFMD. An overview of the
proposals set out in the Capital Markets Union ("CMU") package is set out in section 4.8(a).
1.2

Central Bank AIFMD Q&As updated

20 December 2021 updates
On 20 December 2021, the Central Bank published updates to its AIFMD Q&As to include three new
Q&As – ID 1151, 1152 and 1153 relating to (i) non-discretionary investment advisors; and (ii)
performance fee requirements applicable to multiple manager RIAIFs.
ID 1151
Q. I am a QIAIF operating a private equity strategy or invested in physical assets which do not qualify
as financial instruments. What are the Central Bank’s expectations in respect of an arrangement
involving a non-discretionary investment advisor which provides services to the QIAIF?
A. An investment advisor may be appointed to provide services to a QIAIF on a non-discretionary basis.
This may be appropriate where the expertise of an investment advisor is required, for example with
respect to a geographical location or asset type. The role of the investment advisor is to provide relevant
expertise in order to enable the AIFM (or investment manager if applicable) to perform their mandate.
The Central Bank understands that in the case of QIAIFs operating private equity strategies or otherwise
invested in physical assets which do not qualify as financial instruments, an investment advisor may
provide a range of services to the AIFM in respect of that QIAIF. Details to identify the investment
advisor and the services provided should be comprehensively disclosed in the QIAIF’s prospectus and
may include services relating to identification and origination of investment proposals, due diligence
and other operational activities relating to the assets or proposed investments of the QIAIF. Services of
this nature are not typically provided for in other investment strategies, and as a result the fees paid to

non-discretionary investment advisors providing these services appear disproportionately greater than
those paid to other service providers of the QIAIF.
QIAIFs are required to disclose in its prospectus how fees of each service provider(s) are accrued and
paid. Where such fees are payable directly from the assets of the QIAIF, the maximum fee and the
potential to pay out of pocket expenses on normal commercial terms of each of the service provider is
to be disclosed in the QIAIF’s prospectus. Where a single figure is disclosed in the prospectus that
covers all of the fees payable out of the assets of the QIAIF, the prospectus should disclose that the
investment advisor will receive a fee greater than typically paid to a nondiscretionary investment
advisor. This disclosure should cross-reference details of the services that the investment advisor is
providing to the QIAIF in order to provide context for this fee.
The QIAIF’s prospectus should also detail the role of the AIFM with respect to its ongoing oversight and
review of services provided by such non-discretionary investment advisors. This should include
information on how the AIFM will discharge its functions under AIFMD Level 2, including inter alia,
Article 75(e) and (f).
The Central Bank intends to keep such arrangements under review and, depending on the evolution of
market practice in this area, may conduct additional supervisory initiatives with respect to QIAIFs,
including the role of non-discretionary investment advisors. For the avoidance of doubt, it is the Central
Bank’s expectation that the investment advisor is only performing a role that is advisory in nature. The
AIFM must be in a position to evidence this upon request from the Central Bank.
ID 1152
Q. Where an existing Retail Investor AIF has multiple managers or advisers ("multi-manager RIAIF"),
can the RIAIF continue to pay a performance fee only on the performance of that part of the portfolio
for which the investment manager or adviser is responsible and in respect of which there has been
outperformance?
A. The Central Bank intends to implement Section XV, Question 7 of the ESMA Questions & Answers
on the AIFMD. The Application Forms will be updated shortly in this regard. As such, the Central Bank
requires that existing multi-manager RIAIF will have transitioned their current performance fee models
into compliance with the ESMA Q&A by 1 January 2023 and will have updated their prospectuses
accordingly by that time.
ID 1153
Q. Can a new multi-manager RIAIF be established with a performance fee which does not comply with
the performance fee requirements of Section XV, Question 7 of the ESMA Questions & Answers on the
AIFMD from the date of establishment?
A. No. From the date of this Q&A the Central Bank will not authorise new multi-manager RIAIFs that
have a performance fee structure which does not comply with the aforementioned ESMA Q&A.
29 October 2021 updates
On 29 October 2021, the Central Bank published updates to its AIFMD Q&As to revise the list of assets
that a real asset depositary may safe-keep set out in ID1139 to include aircraft.
1 October 2021 updates
On 1 October 2021, the Central Bank published updates to its AIFMD Q&As to include three new Q&As
– ID1148, 1149 and 1150 dealing with RIAIFs marketing to retail investors and QIAIFs and RIAIFs
investing more than 50% of net assets in an investment fund authorised in the UK.

ID 1148
Q. I am a RIAIF marketing units in Ireland to retail investors and as such, I must comply with the
Consumer Protection Code of the Central Bank. Does the statement set out in paragraph 47 of the
ESMA Marketing Guidelines satisfy the requirement of provision 9.36 of the Consumer Protection
Code?
A. Yes. Paragraph 47 of the ESMA Marketing Guidelines requires the following statement when
information on past performance is presented: ‘Past performance does not predict future returns’.
Provision 9.36 of the Consumer Protection Code sets out a similar warning statement when information
on past performance is presented, however the wording is not identical. The Central Bank considers
that the statement as per the paragraph 47 of the ESMA Marketing Guidelines satisfies the
requirements of 9.36 of the Consumer Protection Code.
ID 1149
Q. I am a QIAIF that intends to invest more than 50% of net assets in an investment fund authorised in
the UK. Is the UK investment fund treated as a category 1 or category 2 investment fund for the
purposes of requirements set out in the AIF Rulebook?
A. The matter of whether UK AIFs, including UK AIFs originally authorised under domestic legislation
implementing Directive 2009/65/EC (UCITS), should be identified in the AIF Rulebook as a category of
investment fund in which QIAIFs may invest over 50% of their net assets is under consideration by the
Central Bank. For the period while it is under consideration, the Central Bank is not adopting a default
position which treats the UK AIFs as ineligible for such an investment. UK AIFs are treated in the manner
of a category 2 investment fund as provided for by the Qualifying Investor AIF requirements of the AIF
Rulebook for the duration of this period.
ID 1150
Q. I am a RIAIF that intends to invest in an investment fund authorised in the UK. Is the UK investment
fund treated as a category 1 or category 2 investment fund for the purposes of the requirements set out
in the Central Bank AIF Rulebook?
A. The Central Bank notice of intention of March 20194 set out that the Central Bank will consider
whether UK AIFs, including those originally authorised under domestic legislation implementing
Directive 2009/65/EC (UCITS), should be identified in Central Bank guidance as a category of
investment fund in which RIAIFs may invest. For the period while this is under consideration, the Central
Bank is not adopting a default position which treats the UK AIFs as ineligible. UK AIFs are treated in
the manner of a category 2 investment fund as provided for by the Retail Investor AIF requirements in
the AIF Rulebook for the duration of this period.
1.3

ESMA's AIFMD Q&As updated

On 17 December 2021, ESMA published an update to its AIFMD Q&As, introducing a new question 2
in section XI – are managers of undertakings investing in crypto-assets subject to the AIFMD? The
response notes that it is important to assess on a case by case basis whether the undertaking meets
the definition of AIF.

2.

UCITS DEVELOPMENTS

2.1

Central Bank's UCITS Q&As updated

20 December 2021 updates
On 20 December 2021, the Central Bank published updates to its UCITS Q&As to include two new
Q&As – ID 1105 and 1106 relating to performance fee requirements applicable to multiple manager
UCITS.
ID 1105
Q. Where an existing UCITS has multiple managers or advisers ("multi-manager UCITS"), can a
responsible person continue to pay a performance fee only on the performance of that part of the
portfolio for which the investment manager or adviser is responsible and in respect of which there has
been outperformance?
A. The Central Bank intends to implement Section XI, Question 5 of the ESMA Q&A on the UCITS
Directive and will update the Central Bank UCITS Regulation (S.I. No. 230 of 2019) in due course.
The Application Forms will be updated shortly in this regard. As such, the Central Bank requires existing
multi-manager UCITS to have transitioned their current performance fee models into compliance with
the ESMA Q&A by 1 January 2023 and will have updated their prospectuses accordingly by that time.
ID 1106
Q. I am responsible person and wish to establish a new multi-manager UCITS and wish to implement
a performance fee model. Must I comply with the performance fee requirements of Section XI, Question
5 of the ESMA Q&A on the UCITS Directive from the date of establishment?
A. Yes. From the date of this Q&A, the Central Bank will not authorise new multi-manager UCITS that
have a performance fee structure which does not comply with the aforementioned ESMA Q&A.
29 October 2021 updates
On 29 October 2021, the Central Bank published updates to its UCITS Q&As to include a new Q&A, ID
ID1104, in a new section entitled "KIID filings and implementation of ESMA’s Performance Fee
Guidelines".
ID1104
Q. I am a UCITS with a financial year end of 31 December 2021 and will comply with the Central Bank's
Guidance on implementation of ESMA's Performance Fee Guidelines with effect from that date. As a
UCITS I am obliged to ensure a Key Investor Information Document (KIID) is provided to investors free
of charge, in good time before the subscription in order to help them to reach informed investment
decisions. I must also ensure the KIID is kept up-to-date and must file a KIID with the Central Bank as
part of the annual KIID update by 22 February 2022 in compliance with Article 23 of Commission
Regulation 583/2010. In respect of updates arising from the implementation of ESMA’s Performance
Fee Guidelines should I file with the Central Bank (i) an updated KIID to reflect changes made to accord
with those Guidelines and (ii) a KIID in compliance with Article 23 of Commission Regulation 583/2010
(Article 23) by 22 February 2022?
A. With effect from the date of this QA (29 October 2021), a UCITS with a financial year end of 31
December 2021 which is implementing changes to its performance fee methodology to accord with
ESMA's Performance Fee Guidelines may elect to make either: I. two KIID filings, one to reflect changes
to the UCITS arising from implementation of ESMA’s Performance Fee Guidelines and one to meet

KIID filing obligations arising under Article 23; or II. a single filing to meet KIID filing obligations arising
under Article 23 by 22 February 2022. A UCITS electing for (ii), must nevertheless ensure that
prospective investors are provided with sufficient information in relation to changes to the UCITS arising
from implementation of ESMA’s Performance Fee Guidelines in order to help them to reach an informed
investment decision.
1 October 2021 updates
On 1 October 2021, the Central Bank published updates to its UCITS Q&As to include two new Q&As
– ID1102 and 1103 relating to how statements in ESMA's marketing communications guidelines tie in
with requirements under the Central Bank UCITS Regulations.
ID 1102
Q. Does the use of the shorter disclaimer as per paragraph 8 of the ESMA Marketing Guidelines fulfil
the requirements of Regulation 54(3) of the Central Bank UCITS Regulations?
A. Yes. Regulation 54(3) of the Central Bank UCITS Regulations provides that an advertisement relating
to a UCITS shall refer to the key investor information document and the prospectus issued by the
relevant UCITS. Similarly paragraph 7 of the ESMA Guidelines provides that marketing communications
should include a disclaimer such as the following: "This is a marketing communication. Please refer to
the [prospectus of the [UCITS/ AIF/EuSEF/EuVECA]/Information document of the
[AIF/EuSEF/EuVECA] and to the [KIID/KID](delete as applicable)] before making any final investment
decisions."
However, paragraph 8 of the ESMA Guidelines provides that when the disclaimer as per paragraph 7
does not fit to the format and length of an on-line marketing communication, it may be replaced by a
shorter identification of the marketing purpose of the communication such as the words "Marketing
Communication" in the case of a banner or short videos lasting only a few seconds on a website or the
word "#MarketingCommunication" for social media platforms. The Central Bank considers that the use
of the shorter disclaimer for marketing communications described in paragraph 8 of the ESMA
Marketing Guidelines is permitted for the purposes of Regulation 54(3) of the Central Bank UCITS
Regulations provided it is only used in the instances as described in paragraph 8.
ID 1103
Q. Does the statement set out in paragraph 47 of the ESMA Marketing Guidelines satisfy the
requirement of Schedule 6(11) of the Central Bank UCITS Regulations?
A. Yes. Paragraph 47 of the ESMA Guidelines requires the following statement when information on
past performance is presented: ‘Past performance does not predict future returns’. Schedule 6 of the
Central Bank UCITS Regulations sets out a similar warning with respect to past performance, however
the wording is not identical. The Central Bank considers that the statement as per the paragraph 47 of
the ESMA Marketing Guidelines satisfies the requirements of Schedule 6(11) of the Central Bank
UCITS Regulations.
2.2

Updates to ESMA's UCITS Q&As

On 17 December 2021, ESMA published updates to its UCITS Q&As. In section I question 5 relating to
issuer concentration was updated to include two new questions, question 5c which clarifies that a
UCITS cannot invest up to 100% in transferable securities or money market instruments that are not
issued nor guaranteed by a member state, one or more of its local authorities, a third country or a public
international body to which one or more member states belong and that if a UCITS holds more than six
issues in transferable securities or money market instruments issued or guaranteed by any such entity
all such issues should respect the 30% limit; and question 5d which states that unrealised FX profits

and losses should be counted towards the NAV of hedged share classes and taken into account when
calculating the counterparty risk limits set out in the UCITS Directive.
In section IV a new question 8 relating to advance notice for the marketing of new share classes of
UCITS notified for cross-border marketing was introduced which states that if a UCITS intends to market
a new share class in a member state where it has already been notified for marketing, the UCITS should
give written notice to its home competent authority and the competent authority in the relevant
jurisdiction at least one month before the marketing of the new share class starts.
On 26 November 2021, ESMA published updates to its UCITS Q&As setting out a new Q&A relating to
fee rebate arrangements. The answer was provided by the European Commission and provides a
negative response to the following questions:
"Do you agree that:
(i) restrictions under Article 29 of the Commission Directive 2010/43/EU shall not be applicable to a
rebate arrangement, if management companies pay these rebates from their own resources (payment
vis-à-vis an individual investor)?
(ii) management companies may pay fees from their own resources to separate investors (e.g. by
concluding side letters with institutional investors, which buy investment fund units on behalf of their
clients), where management companies prevent undue costs being charged to the UCITS and its unitholders?"
Any such arrangements need to comply with the requirements set out in Article 29 of Commission
Directive 2010/43/EU and management companies need to ensure that such arrangements are in the
best interests of the UCITS and ensure fair treatment of investors and transparency of the UCITS
operations.
In addition, the answer is intended to assist with clarifying the application of Article 29 of Commission
Directive 2010/43/EU which lays down strict conditions for fees or commissions paid or received to/from
a third party in relation to the activity of investment management and administration of a UCITS.
3.

CENTRAL BANK UPDATES

3.1

Cross Industry Guidance on Outsourcing

On 17 December 2021, the Central Bank published its cross industry guidance on outsourcing together
with its feedback statement on CP138, its consultation paper relating to this cross industry guidance.
The feedback statement provides that while the guidance will come into effect on the publication date,
the supervisory approach to its implementation will be mindful of the adjustments to be made by firms
relative to the nature, scale and complexity of the use of outsourcing as an element of their business
model.
The guidance itself states that the Central Bank deems this guidance relevant to any regulated firm,
which utilises outsourcing as part of their business model. However it goes on to say that regard should
always be had by a regulated firm to: (i) the principle of proportionality; and (ii) the nature, scale and
complexity of its business and the degree to which it engages in outsourcing to implement its business
model.
The feedback statement contains a section entitled "Application of the Guidance to the Funds Industry"
which states that the guidance applies to "regulated firms" rather than regulated products and that in
the case of investment funds, it should be understood that the guidance will apply in a proportionate
manner to the fund service providers associated with the operation of the fund and not to the investment
fund itself. This section provides that it should be noted that the board of directors of an externally

managed investment company should ensure that it supports the ability of the fund management
company to comply with all regulatory obligations, including the guidance.
The guidance itself has been further developed for the funds sector with amendments being made to
Appendix 2 following the consultation process.
The guidance introduces new regulatory submissions relating to outsourcing arrangements and
registers and in terms of timelines, the feedback statement states
"With regard to the expectations set out in the Guidance around the notification of planned critical or
important outsourcing arrangements, or material changes to existing arrangements, notification
templates appropriate to each sector and aligned with the requirements of the EBA Guidelines will be
published on the Central Bank website in the first quarter of 2022 with the exception of the template for
banks, which will be published by the SSM and is expected during 2022. The notification of such
proposed arrangements does not constitute a pre-approval process and specific timings in respect of
the submission of notifications are not prescribed unless required by existing regulation.
With regard to the submission of Outsourcing Registers, the general content of the registers is contained
in Appendix 3 of the Guidance. A spreadsheet template for the Outsourcing Register will be made
available for all firms to download from the Central Bank website during the first quarter of 2022 as a
tool for organising and storing the required data for the Register. It is intended that all firms whose
PRISM Impact Rating is Medium Low (ML) or above (or its equivalent) (except SI Banks who will make
their submission to the SSM) will submit their Outsourcing Register via a new Online Return on an
annual basis. The timing of the first submission is planned for second quarter of 2022. Firms will be
advised within a reasonable notice period in advance of making a submission in 2022.
Low Impact firms may also be asked to submit their Outsourcing Register on a case by case basis by
their supervisor. The details and instructions for completion will be communicated to all impacted firms
at the earliest possible date giving sufficient advance notice to allow firms to meet the submission
deadline."
3.2

Cross Industry Guidance on Operational Resilience

On 1 December 2021, the Central Bank published its cross industry guidance on operational resilience
together with its feedback statement on CP140, its consultation paper relating to this cross industry
guidance.
In terms of implementation, the guidance provides that it is the Central Bank’s expectation that the
boards and senior management of regulated financial service providers review the guidance and adopt
appropriate measures to strengthen and improve their operational resilience frameworks and their
effective management of operational resilience in line with this guidance. The Guidance states that
regulated firms should be able to demonstrate that they have applied the guidance within an appropriate
timeframe and that the Central Bank considers that an ‘appropriate timeframe’ will depend on a range
of factors including nature, scale and complexity of a firm’s business and the firm’s overall impact on
customers and the wider economy. The Central Bank expects firms to be actively and promptly
addressing operational resilience vulnerabilities and be in a position to evidence actions/plans to apply
the guidance at the latest within two years of its being issued.
3.3

CP145 – Macro-prudential measures for the property fund sector

On 25 November 2021, the Central Bank published CP145, a consultation paper relating to macroprudential measures for the property fund sector. The proposals apply to funds that invest 50% (directly
or indirectly 50%) in Irish property assets.
The consultation paper focuses on two principal issues: (i) leverage – a proposal to introduce a leverage
limit for property funds; and (ii) liquidity mismatches – a proposal to introduce additional guidance for

property funds on aligning their redemption terms with the liquidity of their assets (with draft guidance
set out in Annex 1). Significantly, the Central Bank is proposing a 50% leverage limit determined by the
ratio of total assets to liabilities.
The consultation paper is proposing a 3 year transitional period to comply with the new leverage limits.
Newly authorised funds that are in scope will be required to comply with the rules immediately.
The closing date for responses is 18 February 2022.
Our advisory sets out the background to the proposals detailed in the consultation paper together with
an overview of these proposals.
3.4

Central Bank enforcement action

On 2 December 2021, the Central Bank published a public statement relating to its enforcement action
against Bank of Ireland. As a result of this action Bank of Ireland was fined €24,500,000 for breaches
relating to its IT service continuity framework and related internal controls failings.
In the statement the Central Bank notes that firms and their boards are responsible for having an
effective IT service continuity framework and associated internal controls, that these are core parts of
a firm’s operational resilience and will continue to be an area of focus as part of the Central Bank’s and
the European Central Bank’s supervisory strategy.
3.5

Notice of intention relating to ESMA's marketing communications guidelines

On 1 October 2021, the Central Bank published a notice of intention in relation to the application of
ESMA's marketing communications guidelines under the Regulation on cross-border distribution of
funds.
This notice states that the Central Bank will, in due course, consult on the incorporation of a requirement
in the Central Bank UCITS Regulations and AIF Rulebook that all UCITS management companies,
AIFMs, EuVECA managers and EuSEF managers shall adhere to these guidelines. In the interim, the
Central Bank expects full compliance with the guidelines from 2 February 2022.
The Central Bank also updated its AIFMD and UCITS Q&As to include Q&As relating to the guidelines,
see sections 1.2 and 2.1 for further details.
3.6

Central Bank's markets update

On 20 December 2021, the Central Bank published its sixteenth markets update of 2021, the two
matters referenced in this update relating to updates to the Central Bank's AIFMD and UCITS Q&As
are covered elsewhere in this report.
On 17 November 2021, the Central Bank published its fifteenth markets update of 2021. In addition to
the updates from the Central Bank covered separately in this report, there is one further update relating
to the application of the European Single Electronic Format Regulation to annual financial reports for
financial years beginning on or after 1 January 2021 which is relevant to issuers which have securities
admitted to trading on an EU regulated market.
On 29 October 2021, the Central Bank published its fourteenth markets update of 2021. In addition to
the updates from the Central Bank covered separately in this report, there were two updates of
relevance to investment firms:
•

Central Bank publishes a Notice on the implementation of competent authority discretions in
S.I. No. 355 of 2021 and Regulation (EU) 2019/2033 on the prudential requirements for MiFID
investment firms; and

•

EBA includes IFD and IFR as legal acts in the EBA Single Rulebook Q&A.

On 1 October 2021, the Central Bank published its thirteenth markets update of 2021. In addition to the
updates from the Central Bank covered separately in this report and the report covering the third quarter
of 2021, there were three updates of relevance to investment firms:
•

Central Bank updates Q&A on the payment of distributions and variable remuneration by
investment firms and market operators;

•

partial transposition of the Investment Firms Directive (Directive (EU) 2019/2034) into Irish law;
and

•

Central Bank clarifies expectations as regards reporting requirements for MiFID investment
firms under Article 54 of IFR.

3.7

Market-Based Finance Monitor

On 15 December 2021, the Central Bank published a new publication, its market-based finance monitor,
which aims to monitor activities and balance sheet trends in the Irish market-based finance sector. The
Central Bank intends to publish the monitor on an annual basis and it will focus primarily on tracking
potential sources of financial vulnerability in market-based finance.
Section 3 of the monitor deals specifically with funds, looking at recent trends, leverage issues and
liquidity mismatches.
3.8

Latest financial stability review

On 25 November 2021, the Central Bank published its latest financial stability review. The review refers
to the Central Bank's property fund consultation referred to in section 3.3, see the section of the review
entitled "Resilience – Non-bank financial sector – Market-based finance".
3.9

Central Bank's quarterly bulletin

On 6 October 2021, the Central Bank published its fourth quarterly bulletin of 2021. While the bulletin
provides updates on the Irish economy including recent developments and information on domestic
demand; exports, imports and balance of payments, the labour market; prices and costs; and the public
finances, there is nothing specifically relating to funds in this bulletin.
3.10

Central Bank speeches during the period

18 November 2021
On 18 November 2021, the Central Bank published an address entitled "Financial Regulation in support
of the economy and economic wellbeing" given by Gerry Cross, Director Financial Regulation – Policy
and Risk at the Business and Finance FS Leaders Summit. This address focuses on the role of financial
regulation and the techniques of good financial regulation – that is the approach to financial regulation
that supports the achievement of the best outcomes.
On 18 November 2021, the Central Bank also published an address entitled "Disruption in financial
services: Navigating the winds of change" given by Deputy Governor, Ed Sibley to the Association of
Compliance Officers of Ireland. In the address, he notes that the Central Bank’s new strategy takes
account of its view that the next decade will continue to be characterised by rapid change in our
societies, our economies and in the financial system and that these changes will be driven by, among
other things, technology disruption, the climate crisis, demographic change, different ways of working
and the associated societal impacts. He notes that this level of change and the associated uncertainty
presents real challenges for boards and senior management and that they need to have sufficient

understanding of the breadth of the changes and their implications and gain assurance that there is
sufficient depth of expertise within the organisation to take advantage of the opportunities and manage
the associated risks. He also notes that the second line (compliance and risk) and third line (audit)
functions have an important role to play in both supporting and challenging boards and senior
management in these areas.
On the topic of climate change, he notes that boards and executives need to act now to understand
and address the challenges associated with climate change. In order to mitigate the risk and adequately
position themselves to respond to these challenges, opportunities and regulatory expectations, firms
will need to understand the impact of climate related risks on their business environment, their business
models and investments. This requires lessons to be learnt from the pandemic, changing how we think
about risks and probabilities over the longer term.
In the context of technological disruption, he notes that the pace of change is a significant challenge
for firms, and their boards and senior management. They need to ensure that offensive and defensive
initiatives are well aligned, and that they are successful in considering and addressing both the
horizontal and the vertical implications. Regulators and supervisors will be focused on ensuring that the
associated risks are well-managed; and that boards and executives are adequately considering their
use of data and technology in their interactions with their customers so that these align with their stated
values.
In relation to operational resilience, he notes that the importance of operational resilience has been
further reinforced by the experience of the immediate shock from COVID-19 and the ongoing shift in
consumer behaviour and reliance on remote working. It is noteworthy that industry efforts to enhance
operational capabilities and continuity plans have ensured the financial system as a whole has stood
up well to the operational shock caused by the pandemic. Given the importance of operational continuity
for the stability of the system and for consumers, businesses and the wider economy, the Central Bank
will continue to challenge how firms are ensuring that risk and control frameworks are operating
effectively under the current working environment and are prepared for unforeseen operational
disruptions. The Central Bank will shortly be publishing guidelines on our expectations of firms regarding
operational resilience.
He states that it is important to emphasise that ultimate responsibility for firm’s IT risk, strategy and
governance rests with the Board, including the adequacy of digital and IT strategies to deliver and
support business strategies and plans. Boards must firstly ensure they themselves have the skills and
knowledge to meaningfully understand the risks their organisation faces and the responsibilities they
bear.
He also briefly mentions the AML/CFT proposals at a European level and the proposed individual
accountability framework and gives an overview of the broad financial regulation priorities of the
Central Bank over the next five years.
In his conclusion he states that for boards and senior leaders to recognise and deal with complex issues
that we face, they must have a breadth and depth in their understanding of the issues, the complexity
involved and what is required to keep pace with change to maintain sustainable models and effectively
manage the risks. They cannot do this alone, and will require the support of and challenge from
compliance, risk and audit functions. Diversity in leadership has long been recognised as crucial for
effective governance. It fosters independence of opinions and the openness to critically challenge
management decisions. This is becoming even more important as we strive to deal more effectively
with the complex challenges we face today. It is in times of change and uncertainty when qualities such
as resilience and innovative thinking are essential, and the value of diversity of background, thought
and experience are all the more important.
17 November 2021
On 17 November 2021, Gerry Cross, Director of Financial Regulation: Policy & Risk, spoke at IACT
Annual Conference. His speech focused on:

•

the recently published multi-year strategy document for the Central Bank which lays the
foundation for how the Central Bank will prioritise its work over the next five years. He states
that it identifies four strategic themes for the Central Bank – 1) safeguarding; 2) future focused;
3) open and engaged; and 4) transforming;

•

stakeholder engagement;

•

innovation;

•

climate change, he notes that it will be centrally important for financial firms to robustly
internalise climate and transition related risks in their risk measurement and management
arrangements, and as supervisors, the Central Bank will be seeking evidence that this is taking
place; and

•

individual accountability, with reference to the proposed legislation currently been considered
by the Oireachtas, he notes that the Central Bank want to avoid a pendulum swing from an
undue focus on the collective (the firm) to an overly-dominant focus on individuals in terms of
standards and expectations and that it is important that both aspects are in place and both
apply in line with what should reasonably expected. He states that to ensure the proper balance
between the firm and individual accountability, the framework will include in the standards
placed on individuals the expectation that they will contribute effectively to the collective
decision making of the firm.

9 November 2021
On 9 November 2021, Derville Rowland, Director General, Financial Conduct, spoke at the Managed
Funds Association Global Summit 2021, key topics covered include liquidity; the need to develop and
operationalise a complete macroprudential framework for investment funds; investor protection
concerns; and the AIFMD review.
8 November 2021
On 8 November 2021, the Central Bank governor spoke at the Economic and Social Research Institute
about macroprudential policy in Ireland. In terms of priorities around the macroprudential framework
over the next 12 months he noted that the Central Bank is conducting a review across three pillars of
the macroprudential framework: borrowers, banks and non-banks. In terms of non-banks the review will
consider the market-based finance sector in Ireland, and in particular Irish domiciled investment funds.
He noted that in the coming weeks, the Central Bank will publish a consultation paper on potential
measures to limit leverage and liquidity mismatches in the property fund sector. See section 3.1 for an
update on the publication of this consultation paper.
3 November 2021
On 3 November 2021, the Central Bank published the opening remarks that Gerry Cross, Director of
Financial Regulation – Policy & Risk, provided to the Joint Oireachtas Committee on Finance, Public
Expenditure and Reform, and Taoiseach as part of the pre-legislative scrutiny of the Central Bank
(Individual Accountability Framework) Bill 2021 (the "Bill"). These remarks summarise the key aspects
of the General Scheme of the Bill.
13 October 2021
On 13 October 2021, Derville Rowland, Director General, Financial Conduct, gave the keynote address
at a corporate crime and regulation summit. The speech focuses on the evolution of enforcement at the
Central Bank and the proposed elements of the Individual Accountability Framework ("IAF") and its role
in improving governance and driving consumer-focused cultures within firms.

Points to note include:
•

as at the end of September 2021, the Central Bank has concluded 144 enforcement actions,
imposing fines amounting to over €166.5 million and have disqualified 26 individuals from senior
roles in firms;

•

the Central Bank has successfully defended legal challenges against its inquiry process and
the courts have recognised the value and necessity of the inquiry and administrative sanctions
procedure;

•

the Central Bank expects that once the IAF bill comes into force the Central Bank will be able
to pursue individuals directly for their misconduct rather than only where they have participated
in a firm’s wrongdoing. She notes that the anticipated enhancements will provide for greater
process efficiency, clarity, and administrative consistency to all involved, including those who
may be the subject of enforcement action;

•

the Central Bank sees the IAF as a tool to ensure that senior leaders in particular are crystalclear about their responsibilities and can therefore better manage their businesses and also a
tool that drives an uplift in governance across the board;

•

the IAF is ultimately about incentivising positive behaviours and promoting improved
governance and culture within firms while strengthening the Central Bank’s enforcement toolkit,
particularly with respect to individuals, to allow the Central Bank to more effectively hold to
account those that fall below the expected standards; and

•

once the IAF bill has been enacted, which the Central Bank is hopeful will be in the first half of
2022, the Central Bank intends to publicly consult and engage with the key stakeholders on the
implementation of the IAF.

4.

OTHER LEGAL AND REGULATORY DEVELOPMENTS

4.1

AML updates

On 11 November 2021, the Central Bank published an AML bulletin which focuses on findings from the
Central Bank’s supervisory engagement with the funds sector. The bulletin notes that the Central Bank
expects all firms, irrespective of their sector, to critically assess their anti-money laundering/countering
the financing of terrorism and financial sanctions ("AML/CFT/FS") frameworks against the Central
Bank’s expectations.
The bulletin also notes that the Central Bank, in the course of its engagement with firms within this
sector, identified a number of areas where firms must introduce enhancements in order to ensure they
can sufficiently demonstrate compliance with the requirements of the relevant legislation. These areas
are:
•

corporate governance;

•

AML/CFT/FS business risk assessment;

•

outsourced AML/CFT/FS activities; and

•

customer due diligence.

The bulletin states that the Central Bank expects firms to be in a position to demonstrate that appropriate
governance structures are in place to manage and oversee existing and emerging money laundering,
terrorist financing and financial sanctions risks, including addressing the deficiencies highlighted in the
bulletin.

4.2

Benchmarks Regulation
(a)

Guidelines published

On 7 December 2021, ESMA published its guidelines on methodology, oversight function and record
keeping under the Benchmarks Regulation. These guidelines apply to national competent authorities
and benchmark administrators from 31 May 2022.
(b)

Updated Benchmarks Regulation Q&As

On 19 November 2021, ESMA published updates to its Benchmarks Regulation Q&As with questions
10.12 and 10.13 relating to sustainable finance disclosures being updated.
4.3

Beneficial Ownership

The Central Bank has updated the beneficial ownership register information on their website and set
out the following:
"Please note that from 3 December to 17 December, a resubmission of beneficial ownership information
is required by all CFV. The current template will be replaced by the new template provided below on
this date, and is provided for information purposes only at this time. Note: It will not be possible to return
beneficial ownership information to the register via the “New” template until 03 December. Please
continue to use the “Current” template in the intervening period.
For information and use post 03 December 2021: Beneficial Ownership Template (New)."
The Central Bank has also updated their guidance on beneficial ownership register of certain financial
vehicles and their return completion guidance.
4.4

Central Securities Depositories Regulation ("CSDR")
(a)

Practical implementation of the CSDR settlement discipline regime

On 17 December 2021, ESMA published a public statement to clarify the practical implementation of
the EU CSDR settlement discipline regime. The CSDR settlement discipline regime is scheduled to
start applying on 1 February 2022. However, the expected amendment to CSDR should allow ESMA
to propose a later start date for the CSDR buy-in regime. ESMA expects NCAs not to prioritise
supervisory actions in relation to the application of the buy-in regime until the provision for postponing
the application of the buy-in regime is formally in place.
(b)

Final report

On 8 December 2021, ESMA published its final report containing guidelines on settlement fails reporting
under Article 7 of CSDR. These guidelines apply to national competent authorities.
(c)

Updated CSDR Q&As

On 17 December 2021, ESMA published updates to its CSDR Q&As with amendments to questions 6
and 9 of the Settlement Discipline section.
On 19 November 2021, ESMA published updates to its CSDR Q&As with a new question 8 in the
Settlement Discipline section relating to partial settlement functionality.

4.5

Companies Act – Interim period extension

On 9 December 2021, a further extension of the interim period in the Companies (Miscellaneous
Provisions) (Covid-19) Act 2020 (the "Act") to 30 April 2022 was announced with the notice of the
statutory instrument, Companies Act 2014 (Section 12a(1)) (COVID-19) (No. 2) Order 2021, setting out
this order published in Iris Oifigiuil on 10 December 2021.
By way of reminder the Act addresses areas of concern in respect of operational matters in relation to
compliance under the Companies Act and Industrial and Provident Societies Act as a result of COVID19, such as:

4.6

•

provisions relating to the use of the company seal;

•

the requirement to hold an annual general meeting including electronically;

•

the ability to withdraw or amendment of resolutions approving dividend payments; and

•

protective measures designed to pre-empt certain impacts the COVID-19 crisis may have on a
company’s solvency with a view to protecting viable businesses, retaining employment and
supporting economic recovery post-crisis.
EMIR
(a)

Discussion paper on EMIR clearing thresholds

On 22 November 2021, ESMA published a discussion paper on EMIR clearing thresholds. The closing
date for responses is 19 January 2022.
(b)

EMIR Q&As

On 19 November 2021, ESMA published updates to its EMIR implementation Q&As with updates to
OTC questions 3 and 10.
4.7

ESMA
(a)

Annual statistical reports on the EU's derivatives markets and securities markets

On 17 December 2021, ESMA published two annual statistical reports analysing the EU's derivatives
markets and securities markets.
Noting that the reports provide the first comprehensive view of the EU derivatives and securities markets
after Brexit, the press release accompanying the reports provides an overview of the information
contained in the reports.
(b)

Assessment of systemically important UK central counterparties

On 17 December 2021, ESMA published the results of its assessment of systemically important UK
central counterparties in the form of a public statement and parts 1 and 2 of an assessment report. The
report identifies three clearing services (one provided by LCH Ltd and two by ICE Clear Europe Ltd) as
being of substantial systemic importance for the European Union’s financial stability.
(c)

Second Risk Dashboard of 2021

On 26 November 2021, ESMA published its second Risk Dashboard of 2021 covering the third quarter
of the year. According to ESMA the most important risk drivers for the quarter are the economic outlook,
inflation uncertainty, indebtedness in sovereign and private debt markets and political and event risks.

(d)

Speech on the Capital Markets Union

On 25 November 2021, ESMA published a speech given by Natasha Cazenave at EFAMA's Investment
Management Forum which focuses on how the industry can contribute to the CMU and the climate
transition. In this speech, she notes that in 2022 ESMA is planning to conduct a common supervisory
action on valuation issues in investment funds.
(e)

Consultation on highly liquid instruments for CCP investments

On 18 November 2021, ESMA published a consultation paper which examines the potential extension
of the list of financial instruments eligible for investments by central counterparties ("CCPs") under
EMIR including EU money market funds. The deadline for submission of comments is 24 January 2022
with ESMA expecting to publish a final report in spring 2022.
(f)

Clearing and derivative trading obligations for the benchmark transition

On 18 November 2021, ESMA published its final report on the clearing ("CO") and derivative trading
("DTO") obligations to accompany the benchmark transition. The report sets out proposed draft
regulatory technical standards amending the scope of the CO and DTO for OTC interest rate derivatives
("IRD") denominated in EUR, GBP, JPY and USD, as part of the transition away from EONIA and LIBOR
and onto alternative benchmarks, primarily risk-free rates such as €STR. It also presents a timeline for
when these changes should come into effect.
ESMA is proposing to remove IRD classes referencing GBP and USD LIBOR from both the CO and
DTO, remove IRD classes referencing EONIA and JPY LIBOR from the CO and introduce IRD classes
referencing €STER, SONIA and SOFR to the CO. The draft regulatory technical standards have been
submitted to the European Commission for endorsement in the form of Commission Delegated
Regulations.
On 16 December 2021, ESMA issued a public statement noting that the proposed draft regulatory
technical standards on the clearing obligation and derivative trading obligation will not enter into force
in time for the transition to alternative benchmarks of EONIA or LIBOR- based OTC derivative contracts
by the end of 2021.
The statement provides that from 3 January 2022, ESMA expects competent authorities not to prioritise
their supervisory actions in relation to the clearing obligation for OTC interest rate derivatives classes
referencing EONIA, GBP LIBOR, JPY LIBOR or USD LIBOR and in relation to the derivative trading
obligation for OTC interest rate derivatives classes referencing GBP LIBOR or USD LIBOR and to
generally apply their risk-based supervisory powers in their day-to-day enforcement of applicable
legislation in this area in a proportionate manner. As to the classes being introduced to the scope of the
clearing obligation, ESMA recommends voluntary clearing of those ahead of the clearing obligation start
date.
(g)

Consultations on Central Counterparties resolution regime

On 18 November 2021, ESMA launched six public consultations on CCP resolution regime. The four
consultation papers contain proposals for draft regulatory technical standards on:
•

resolution colleges;

•

the valuation of CCPs’ assets and liabilities in resolution;

•

the safeguards for clients and indirect clients; and

•

the content of resolution plans.

Two further consultation papers contain proposals for draft guidelines on (i) the valuation in termination
of contracts; and (ii) the application of the circumstances under which a CCP is deemed to be failing or
likely to fail. The closing date for responses is 24 January 2022. ESMA will organise an open hearing
on the consultation papers on 14 January 2022.
(h)

Preliminary report on the EU carbon market

On 18 November 2021, ESMA published its preliminary report on the EU carbon market. The report
presents an overview of the financial regulatory environment for the carbon market under MAR, MiFID
II and EMIR.
(i)

2022 Work Programme of the Joint Committee of the European Supervisory
Authorities

On 1 October 2021, ESMA published the Joint Committee's work programme for 2022. The work
programme details a number of different topics of focus, of particular relevance is their work relating to:
•

PRIIPs – technical advice on the regulation and Q&As;

•

SFDR – develop a number of draft technical standards, prepare a report on adverse impact
disclosures and determine whether Q&As should be prepared; and

•

Securitisation Regulation – Q&As.

4.8

European Commission
(a)

Capital Markets Union package of measures

On 25 November 2021, the European Commission adopted a package of measures, the CMU package,
aimed at ensuring that investors have better access to company and trading data. The proposals deliver
on several key commitments in the 2020 CMU action plan and the European Commission has stated
that these proposals will help connect EU companies with investors, improve their access to funding,
broaden investment opportunities for retail investors and better integrate capital markets. The package
includes four legislative proposals, as well as a communication explaining how the different measures
fit together:
•

proposed targeted amendments to the AIFMD framework, the proposed amendments focus on
delegation arrangements, liquidity risk management, supervisory reporting, the provision of
depositary and custody services and loan origination. Amendments to the UCITS framework
are also proposed.

Here is a link to the proposed legislation and to the annexes to the proposed legislation. A period
for feedback on this proposal runs until 24 January 2022;
•

proposed amendments to the ELTIF framework, the key proposals relate to the scope of eligible
assets and investments, the portfolio composition and diversification requirements.

Here is a link to the proposed legislation and to a short factsheet summarising the proposals. A
period for feedback on this proposal runs until 24 January 2022;
•

proposed regulation establishing a European Single Access Point ("ESAP"), it is proposed that
the ESAP offer a single access point for public financial and sustainability-related information
about EU companies and EU investment products.

Here is a link to the proposed regulation, to the annex and to a short factsheet summarising the
proposals. Amendments are also proposed to existing legislation by way of a directive and a
regulation. A period for feedback on this proposal runs until 24 January 2022; and
•

a proposal to revised the rules under MiFIR, these rules, once adopted, will provide a
comprehensive view of trading conditions across EU stock exchanges and other trading venues
in a timely manner.

Here is a link to the proposed regulation and a short factsheet on the consolidated tape proposals.
Amendments are also proposed to MiFID. A period for feedback on this proposal runs until 24
January 2022.
The European Commission also published a Q&A document relating to this package of measures.
(b)

Proposed extension of the equivalence decision for UK CCPs

On 10 November 2021, Commissioner McGuinness announced a proposal to extend the equivalence
decision for UK CCPs in early 2022. The announcement does not specific how long the proposed
extension will be for, only that it should be long enough to allow the European Commission to revise
the EU supervisory system for CCPs.
(c)

Replacement rates designated for EONIA and CHF LIBOR

On 22 October 2021, two delegated regulations were published in the Official Journal of the EU relating
to the Swiss Franc London Interbank Offered Rate ("CHF LIBOR") and the Euro Overnight Index
Average ("EONIA").The European Commission has designated replacement rates for these two interest
rate benchmarks. These two rates ceased being published at the end of 2021 and the European
Commission had conducted a public consultation of replacements in 2021.
As of 1 January 2022, all references to CHF LIBOR and EONIA in contracts and financial instruments
will automatically be replaced with references to new risk-free rates. For CHF LIBOR, the nominated
replacement rate is the new Swiss Franc risk-free rate SARON. EONIA references will be replaced by
references to the euro risk-free rate €STR.
The statutory replacement will be automatic as of 1 January 2022 and contracts can continue without
the need for intervention from contract parties. However, parties can still choose to renegotiate contracts
bilaterally. Where parties choose to do so, the statutory replacement does not apply.
(d)

Work programme 2022

On 19 October 2021, the European Commission published its work programme for 2022. Of particular
interest are the proposals relating to (i) sustainable finance; (ii) AML; and (iii) crypto assets and digital
resilience, as follows:
•

Proposal for a Regulation of the European Parliament and of the Council on European green
bonds;

•

Proposal for a Directive of the European Parliament and of the Council amending Directive
2013/34/EU, Directive 2004/109/EC, Directive 2006/43/EC and Regulation (EU) No 537/2014,
as regards corporate sustainability reporting;

•

Proposal for a Directive of the European Parliament and of the Council on the mechanisms to
be put in place by the Member States for the prevention of the use of the financial system for
the purposes of money laundering or terrorist financing and repealing Directive (EU) 2015/849;

•

Proposal for a Regulation of the European Parliament and of the Council on information
accompanying transfers of funds and certain crypto-assets (recast);

•

Proposal for a Regulation of the European Parliament and of the Council establishing the
Authority for Anti-Money Laundering and Countering the Financing of Terrorism and amending
Regulations (EU) No 1093/2010, (EU) 1094/2010, (EU) 1095/2010;

•

Proposal for a Regulation of the European Parliament and of the Council on the prevention of
the use of the financial system for the purposes of money laundering or terrorist financing;

•

Proposal for a Directive of the European Parliament and of the Council amending Directives
2006/43/EC, 2009/65/EC, 2009/138/EU, 2011/61/EU, EU/2013/36, 2014/65/EU, (EU)
2015/2366 and EU/2016/2341;

•

Proposal for a Regulation of the European Parliament and of the Council on digital operational
resilience for the financial sector and amending Regulations (EC) No 1060/2009, (EU) No
648/2012, (EU) No 600/2014 and (EU) No 909/2014 ("DORA");

•

Proposal for a Regulation of the European Parliament and of the Council on a pilot regime for
market infrastructures based on distributed ledger technology; and

•

Proposal for a Regulation of the European Parliament and of the Council on Markets in Cryptoassets, and amending Directive (EU) 2019/1937 ("MICA").
(e)

Transposition status of the Cross-Border Distribution Directive

On 5 October 2021, the European Commission published an update on the transposition status of the
Cross-Border Distribution Directive. This update states that only 9 member states (Denmark, France,
Germany, Hungary, Ireland, Luxembourg, Malta, Poland and Slovakia) have fully transposed this
directive with 3 member states (Belgium, Czech Republic and Lithuania) having partially transposed it.
4.9

IOSCO
(a)

Consultation on the use of innovation facilitators in growth and emerging markets

On 7 December 2021, IOSCO published a consultation paper on the use of innovation facilitators in
growth and emerging markets which seeks feedback on proposed recommendations related to the use
of innovation facilitators in growth and emerging markets.
The consultation paper refers to three types of innovation facilitators: innovation hubs, regulatory
sandboxes and regulatory accelerators. It also proposes four recommendations for emerging market
member jurisdictions to consider when setting up innovation facilitators with the proposed
recommendations cover four areas:
•

considerations prior to the establishment of innovation facilitators;

•

definition and disclosure of objectives and functions of innovation facilitators;

•

defined eligible entities and the criteria for application; and

•

mechanisms for cooperation and exchange of information with both local and foreign relevant
authorities.

The report also includes a decision tree for regulators to consider when looking at establishing an
innovation facilitator and assessing what type of innovation facilitator to set up.

The deadline for submission of feedback is 6 February 2022.
(b)

Consultation on central clearing and portability

On 29 November 2021, IOSCO published a joint consultation with the Committee on Payments and
Market Infrastructures seeking views on the information set out in its consultative report entitled "A
discussion paper on client clearing: access and portability".
The report aims to increase the common understanding of new access models, which enable clients to
directly access CCP services, and effective porting, or transferring, practices for their positions.
The consultation period ends on 24 January 2022.
(c)

Recommendations for ESG rating and data product providers

On 23 November 2021, IOSCO published a set of recommendations applicable to ESG ratings and
data product providers. The recommendations include promoting more transparency regarding the
methodologies that ESG ratings and data product providers use in developing their products; ensuring
their procedures for managing conflicts of interest are appropriate and improving communication
channels between providers and the entities covered by their ESG ratings or data products without
undermining their impartiality.
(d)

Consultation on revised principles for the regulation and supervision of commodity
derivatives markets

On 15 November 2021, IOSCO published a consultation paper on proposed revisions to its 2011
Principles for the Regulation and Supervision of the Commodity Derivatives Markets (the "Principles").
Feedback is being sought in the proposed amendments which seek to ensure that commodity
derivatives markets continue to facilitate price discovery and hedging, while remaining free from
manipulation and abusive practices.
The consultation paper states that while the Principles reflected the characteristics of commodity
derivatives markets at the time that they were produced, these markets have continued to evolve over
the past decade. Since publication of the Principles, the commodity derivatives markets have evolved
especially with respect to several recent trends and changes within the market itself and broader
external influences, including: regulatory reforms, data, technology, product development, and societal
factors. The consultation paper states that recent developments merited further analysis to ensure that
the Principles continue to provide a resilient framework for the regulation and oversight of the
commodity derivatives markets and IOSCO has identified examples of specific recent and evolving
developments in commodity derivatives markets that merit attention, such as:
•

emergence of additional types of trading venues;

•

adoption of Principles for Oil Price Reporting Agencies;

•

use of direct electronic access by end-users;

•

reliance on electronic data;

•

increasing importance of sustainability factors in investment decisions;

•

increasing role of exchange traded products; and

•

potential impact of novel and unexpected disruptions.

The deadline for submission of comments is 17 January 2022.

(e)

Revised Principles on Outsourcing

On 27 October 2021, IOSCO published revised principles on outsourcing which set out the following
seven principles:
•

Principle 1: A regulated entity should conduct suitable due diligence processes in selecting an
appropriate service provider and in monitoring its ongoing performance.

•

Principle 2: A regulated entity should enter into a legally binding written contract with each
service provider, the nature and detail of which should be appropriate to the materiality or
criticality of the outsourced task to the business of the regulated entity.

•

Principle 3: A regulated entity should take appropriate steps to ensure both the regulated entity
and any service provider establish procedures and controls to protect the regulated entity’s
proprietary and client-related information and software and to ensure a continuity of service to
the regulated entity, including a plan for disaster recovery with periodic testing of backup
facilities.

•

Principle 4: A regulated entity should take appropriate steps to ensure that service providers
protect confidential information and data related to the regulated entity and its clients, from
intentional or inadvertent unauthorised disclosure to third parties.

•

Principle 5: A regulated entity should be aware of the risks posed, and should manage them
effectively, where it is dependent on a single service provider for material or critical outsourced
tasks or where it is aware that one service provider provides material or critical outsourcing
services to multiple regulated entities including itself.

•

Principle 6: A regulated entity should take appropriate steps to ensure that its regulator, its
auditors, and itself are able to obtain promptly, upon request, information concerning
outsourced tasks that is relevant to contractual compliance and/or regulatory oversight
including, as necessary, access to the data, IT systems, premises and personnel of service
providers relating to the outsourced tasks.

•

Principle 7: A regulated entity should include written provisions relating to the termination of
outsourced tasks in its contract with service providers and ensure that it maintains appropriate
exit strategies.

In addition the report considers the impact of COVID-19 on outsourcing and operational resilience.
In terms of the application of these principles it is noted that they should apply to those regulated entities
that are within the scope of the IOSCO Committees 2, 3, 6, and 7; namely, trading venues, market
intermediaries and market participants acting on a proprietary basis, and credit rating agencies that are
regulated under the relevant legal regime of a jurisdiction.
(f)

Call for comments on margining practices

On 26 October 2021, IOSCO together with the Basel Committee on Banking Supervision ("BCBS") and
the Committee on Payments and Market Infrastructures ("CPMI") issued a call for comments on their
joint consultative report entitled "Review of margining practices".
The report identifies six potential areas for further policy work:
•

increasing transparency in centrally cleared markets;

•

enhancing liquidity preparedness of market participants as well as liquidity disclosures;

•

identifying data gaps in regulatory reporting;

•

streamlining variation margin processes in centrally and non-centrally cleared markets;

•

evaluating the responsiveness of centrally cleared initial margin models to market stresses,
with a focus on impacts and implications for central counterparty resources and the wider
financial system; and

•

evaluating the responsiveness of non-centrally cleared initial margin models to market stresses.

Feedback on the report is requested by 12 January 2022.
(g)

Public consultation on stablecoin arrangements

On 6 October 2021, CPMI and IOSCO published a consultative report for public consultation, with
preliminary guidance that confirms and clarifies that stablecoin arrangements should observe
international standards for payment, clearing and settlement systems.
The report details the application of the Principles for Financial Market Infrastructures to stablecoin
arrangements. The consultation period closes on 1 December 2021.
4.10

Money Market Funds
(a)

FSB final report relating to policy proposals to enhance money market fund resilience

On 11 October 2021, the Financial Stability Board ("FSB") published a final report which sets out policy
proposals to enhance money market fund ("MMF") resilience.
It is noted that MMFs are subject to two broad types of vulnerabilities that can be mutually reinforcing:
they are susceptible to sudden and disruptive redemptions, and they may face challenges in selling
assets, particularly under stressed conditions. The policy toolkit to deal with these vulnerabilities
includes mechanisms to (i) impose on redeeming fund investors the cost of their redemptions; (ii) absorb
credit losses; (iii) address regulatory thresholds that may give rise to cliff effects; and (iv) reduce liquidity
transformation.
The report includes considerations on how to prioritise options in the context of identified vulnerabilities;
and how authorities can combine options to address all MMF vulnerabilities prevalent in their
jurisdiction.
It is noted that the FSB will, working with IOSCO, review progress made by member jurisdictions in
adopting reforms to enhance MMF resilience. The review process will involve a stocktake to be
completed by the end of 2023 of the measures adopted by FSB member jurisdictions, including their
evidence-based explanation of relevant MMF vulnerabilities and policy choices made. This stocktake
will be followed up with an assessment of the effectiveness of these measures in addressing risks to
financial stability by 2026.
It is also noted that IOSCO plans to revisit its 2012 Policy Recommendations for Money Market Funds
in light of the framework and policy toolkit in this report.
4.11

PRIIPs
(a)

Extension to the UCITS PRIIPs KID exemption

On 20 December 2021, Regulation (EU) 2021/2259 of the European Parliament and of the Council of
15 December 2021 amending Regulation (EU) No 1286/2014 as regards the extension of the
transitional arrangement for management companies, investment companies and persons advising on,

or selling, units of undertakings for collective investment in transferable securities (UCITS) and nonUCITS was published in the Official Journal of the EU. This regulation extends the transitional
arrangement for the preparation of KIDs in respect of UCITS until 31 December 2022.
In addition, Directive (EU) 2021/2261 of the European Parliament and of the Council of 15 December
2021 amending Directive 2009/65/EC as regards the use of key information documents by management
companies of undertakings for collective investment in transferable securities (UCITS) was published
in the Official Journal of the EU. This directive amends the UCITS directive by inserting a new Article
82a (extract below) which ensures that the preparation of a KID satisfies the requirements of the UCITS
Directive to prepare a KIID. By 30 June 2022, member states need to have adopted and published the
measures necessary to comply with this directive with such measures to apply from 1 January 2023.
"Article 82a
1.
Member States shall ensure that, where an investment company or, for any of the common
funds it manages, a management company draws up, provides, revises and translates a key information
document which complies with the requirements for key information documents laid down in Regulation
(EU) No 1286/2014 of the European Parliament and of the Council (*), competent authorities consider
that key information document to satisfy the requirements applicable to key investor information set out
in Articles 78 to 82 and Article 94 of this Directive.
2.
Member States shall ensure that competent authorities do not require an investment company
or, for any of the common funds it manages, a management company to draw up key investor
information in accordance with Articles 78 to 82 and Article 94 of this Directive where it draws up,
provides, revises and translates a key information document which complies with the requirements for
key information documents set out in Regulation (EU) No 1286/2014."
(b)

Amendments to PRIIPs KID Regulation published

On 20 December 2021, Commission Delegated Regulation (EU) 2021/2268 of 6 September 2021
amending the regulatory technical standards laid down in Commission Delegated Regulation (EU)
2017/653 was published in the Official Journal of the EU. This delegated regulation relates to the
underpinning methodology and presentation of performance scenarios, the presentation of costs and
the methodology for the calculation of summary cost indicators, the presentation and content of
information on past performance and the presentation of costs by PRIIPs offering a range of options for
investment and alignment of the transitional arrangement for PRIIP manufacturers offering units of
funds referred to in Article 32 of Regulation (EU) No 1286/2014 of the European Parliament and of the
Council as underlying investment options with the prolonged transitional arrangement laid down in that
Article. This delegated regulation amends the PRIIPs KID Regulation, these amendments will apply
from 1 July 2022 with the exception of Article 1(13) which shall apply from 1 January 2022. This provides
"in Article 18, the third paragraph is replaced by the following: "Article 14(2) shall apply until 30 June
2022."." A number of annexes in Commission Delegated Regulation (EU) 2017/653 are replaced
including Annex 1 which sets out a KID template.
(c)

PRIIPs KID Q&As

On 17 December 2021, ESMA published updated Q&As on the PRIIPs KID prepared by the joint
committee of the ESAs. A number of new Q&As have been added – question 6 in the General Topics
section; questions 14 and 15 in the Product Categories section; question 5 in the Performance
Scenarios section; questions 6, 7, 8 and 9 in the List of costs of PRIPs other than investment funds
section; question 9 in the Presentation of Costs section.

(d)

Call for evidence relating to a review of the PRIIPs Regulation

On 21 October 2021, the European Supervisory Authorities ("ESAs") announced a call for evidence
seeking input that will feed into the ESAs’ technical advice to the European Commission on a review of
the PRIIPs KID.
The ESAs requested information from stakeholders on a range of topics including the practical
application of the existing KID such as its use by financial advisors or the use of digital media, the scope
of the PRIIPs Regulation and the degree of complexity and readability of the PRIIPs KID.
The call for evidence is open until Thursday 16 December 2021. The ESAs also plan to hold a
stakeholder event in the first quarter of 2022 before finalising the advice.
4.12

Securitisation Regulation
(a)

Securitisation Regulation Q&As

On 17 December 2021, ESMA published updated Joint Committee Q&As relating to the Securitisation
Regulation with new question 6 relating to whether a "vendor financing" structure can be considered a
synthetic securitisation.
On 19 November 2021, ESMA published updates to its Securitisation Regulation Q&As. Updates were
made to questions 5.1, 5.3, 5.4.6, 5.12 and 5.14.9 with the following new questions 5.3.34, 5.3.35,
5.14.22 and 5.15.16 also added.
(b)

Final report on STS synthetic securitisation notifications

On 12 October 2021, ESMA published a final report for STS synthetic securitisation notifications. This
report sets out the technical standards specifying content and format of the STS notification for onbalance sheet securitisations (synthetic securitisations) and aims to ensure consistency between the
STS notification frameworks for traditional and synthetic securitisations. The technical standards set
out in the report have been submitted to the European Commission for endorsement.
In the meantime, originators can make the necessary information available to ESMA by using the interim
STS synthetic notification templates. The templates have been updated to reflect changes that have
been made following the public consultation on interim STS notification templates in April 2021.
It should be noted that the interim STS synthetic notification templates may be used by originators on
a voluntary basis, but may be subject to change following the endorsement by the European
Commission and the entry into force of the technical standards.
4.13

SFTR
(a)

Updated Q&As

On 17 December 2021, ESMA published an update to its SFTR data reporting Q&As, introducing a new
question 12 relating to currency for the overview report.
(b)

Updated guidelines

On 14 December 2021, ESMA published updated guidelines on the calculation of positions in securities
financing transactions by trade repositories. These guidelines apply to trade repositories registered
under Chapter III of the Securities Financing Transactions Regulation ("SFTR") with ESMA expecting
that trade repositories will calculate positions in accordance with these guidelines from 31 January 2022
onwards.

4.14

Sustainable Finance
(a)

FAQs relating to Article 8 of the Taxonomy Regulation

On 20 December 2021, the European Commission published a frequently asked questions document
entitled "How should financial and non-financial undertakings report taxonomy-eligible economic
activities and assets in accordance with the Taxonomy Regulation Article 8 Disclosures Delegated
Act?".
This document aims to provide implementation guidance on the content of the level 2 regulation under
Article 8 of the Taxonomy Regulation (being Commission Delegated Regulation (EU) 2021/2178, see
below for an update on this level 2 regulation). Only entities that currently fall within the scope of the
Non-Financial Reporting Directive are required to comply with the disclosure requirements set out in
Article 8 of the Taxonomy Regulation and the accompanying level 2 regulation and this FAQ document
is a useful resource for such entities.
(b)

Level 2 regulation relating to Article 8 of the Taxonomy Regulation published

On 10 December 2021, Commission Delegated Regulation (EU) 2021/2178 was published in the
Official Journal of the EU. This level 2 regulation relates to Article 8 of the Taxonomy Regulation which
applies to those entities that are currently subject to the Non-Financial Reporting Directive.
By way of reminder, Article 8 of the Taxonomy Regulation states:
"Transparency of undertakings in non-financial statements
1.
Any undertaking which is subject to an obligation to publish non-financial information pursuant
to Article 19a or Article 29a of Directive 2013/34/EU shall include in its non-financial statement or
consolidated non-financial statement information on how and to what extent the undertaking’s activities
are associated with economic activities that qualify as environmentally sustainable under Articles 3 and
9 of this Regulation.
2.
In particular, non-financial undertakings shall disclose the following: (a) the proportion of their
turnover derived from products or services associated with economic activities that qualify as
environmentally sustainable under Articles 3 and 9; and (b) the proportion of their capital expenditure
and the proportion of their operating expenditure related to assets or processes associated with
economic activities that qualify as environmentally sustainable under Articles 3 and 9.
3.
If an undertaking publishes non-financial information pursuant to Article 19a or Article 29a of
Directive 2013/34/EU in a separate report in accordance with Article 19a(4) or Article 29a(4) of that
Directive, the information referred to in paragraphs 1 and 2 of this Article shall be published in that
separate report.
4.
The Commission shall adopt a delegated act in accordance with Article 23 to supplement
paragraphs 1 and 2 of this Article to specify the content and presentation of the information to be
disclosed pursuant to those paragraphs, including the methodology to be used in order to comply with
them, taking into account the specificities of both financial and non- financial undertakings and the
technical screening criteria established pursuant to this Regulation. The Commission shall adopt that
delegated act by 1 June 2021."
Below are the implementation dates set out in this level 2 regulation.
From 1 January 2022 until 31 December 2022, non-financial undertakings shall only disclose the
proportion of Taxonomy-eligible and Taxonomy non-eligible economic activities in their total turnover,
capital and operational expenditure and the qualitative information referred to in Section 1.2 of Annex I
relevant for this disclosure.

From 1 January 2022 until 31 December 2023, financial undertakings shall only disclose:
(a) the proportion in their total assets of exposures to Taxonomy non-eligible and Taxonomy-eligible
economic activities;
(b) the proportion in their total assets of the exposures referred to in Article 7, paragraphs 1 and 2;
(c) the proportion in their total assets of the exposures referred to in Article 7(3);
(d) the qualitative information referred to in Annex XI.
Credit institutions shall also disclose the proportion of their trading portfolio and on demand inter-bank
loans in their total assets.
Insurance and reinsurance undertakings shall also disclose the proportion of Taxonomy-eligible and
Taxonomy non-eligible non-life insurance economic activities.
The key performance indicators of non-financial undertakings, including any accompanying information
to be disclosed pursuant to Annexes I and II to this Regulation, shall be disclosed from 1 January 2023.
The key performance indicators of financial undertakings, including any accompanying information to
be disclosed pursuant to Annexes III, V, VII, IX, XI to this Regulation, shall be disclosed from 1 January
2024.
Sections 1.2.3 and 1.2.4 of Annex V shall apply from 1 January 2026.
(c)

Level 2 regulation setting out technical screening criteria for climate change
mitigation and climate change adaptation published

On 9 December 2021, Commission Delegated Regulation (EU) 2021/2139, a delegated regulation
under the Taxonomy Regulation setting out the technical screening criteria for determining the
conditions under which an economic activity qualifies as contributing substantially to climate change
mitigation or climate change adaptation and for determining whether that economic activity causes no
significant harm to any of the other environmental objectives, was published in the Official Journal of
the EU. This regulation applies from 1 January 2022.
(d)

Clarifications to responses from European Commission to the ESAs' queries on
SFDR (This is an update to section 4.17(d) of the report covering the third quarter of
2021)

On 30 November 2021, ESMA published amendments it received from the European Commission to
the responses published in July 2021 to the queries set out in a letter from the ESAs dated 7 January
2021.
The letter from the European Commission states that the answers to the first two questions were linked
with the wrong answers and that the first question should read "Does Regulation (EU) 2019/2088
(SFDR) apply to non-EU AIFMs, for example when they market a sustainable EU Alternative Investment
Fund under a National Private Placement Regime?" and the second question should read "Does
Regulation (EU) 2019/2088 (SFDR) apply to registered (sometimes referred to as subthreshold) AIFMs
referred to in Article 3(2) AIFMD?".
By way of reminder, the ESAs sought clarity in relation to six key issues:
•

the application of SFDR to registered AIFMs;

•

the application of SFDR to non-EU AIFMs;

•

the application of the 500-employee threshold for principal adverse impact reporting on parent
undertakings of a large group;

•

the meaning of "promotion" in the context of products promoting environmental or social
characteristics;

•

the types of investments that products with sustainable investment as their objective can make;
and

•

for segregated portfolios, or other types of tailored financial products, do the disclosure
requirements in SFDR apply at the level of the portfolio only.
(e)

Delay to implementation date for SFDR level 2 regulations

On 29 November 2021, ESMA published a letter sent by the European Commission to the European
Parliament and Council relating to the deferral of the date of application of the SFDR level 2 regulations
to 1 January 2023 and clarifying that all financial market participants that consider principal adverse
impacts will have to comply with the disclosure requirements on principal adverse impacts on
sustainability matters laid down in the level 2 regulations for the first time by 30 June 2023, with the first
reference period under the regulatory technical standards to be 1 January 2022 to 31 December 2022.
(f)

Central Bank's notice on Taxonomy Regulation and Level 2 fast track filing process

On 15 November 2021, the Central Bank published a notice setting out the requirements for
prospectus/supplement updates to include Taxonomy Regulation disclosures and those required under
the draft Level 2 regulations.
The notice advises that there will be a fast track filing processes for updates that relate only:
•

to the inclusion of Taxonomy Regulation disclosures – with a deadline for the submission of
such updates being 14 December 2021. Although the notice advises that on an exceptional
basis, the Central Bank may permit an extension to the proposed deadline where a reasonable
rationale explaining why such an extension is necessary for the specific fund can be provided;
and

•

to the inclusion of disclosures to meet the Level 2 requirements, filings may be made at any
point after 31 March 2022 and must be made no later than 27 May 2022 although the Central
Bank does note that it may revise these dates depending on developments in respect of the
level 2 regulations.

The notice sets out details relating to the prescribed form of (i) email; and (ii) attestation that should be
followed when availing of the fast track process.
(g)

ESMA speech

On 19 November 2021, ESMA published a keynote speech by Verena Ross, Chair of ESMA at the
DSW Conference entitled "ESG – Next Level Reporting, Risk Management, Strategy and
Responsibility". The focus of this address was sustainable finance and she notes that the topic of
greenwashing will play an important role in ESMA's work in this area and that ESMA intends to work
closely with national securities regulators to promote a coordinated approach across the EU to tackling
this issue.

(h)

EFAMA Market Insights report titled "The European ESG market – Introducing the
SFDR"

On 17 November 2021, EFAMA published its latest Market Insights report. This report breaks down the
size of the European ESG market, reviewing the assets under management of funds using the SFDR
framework. EFAMA notes that this report marks the first time it, in cooperation with national
associations, has collected data on Article 8 and 9 funds specifically. EFAMA states that the survey
data has proven complementary to data collected from commercial data providers, as it offers a more
complete picture of the European fund market, with a better coverage of the AIF market segment.
Below are the key findings of the report:
•

Article 8 funds – Net assets of SFDR Article 8 funds totalled €3.7 trillion, making up 22% of the
European fund market at the end of the first quarter of 2021. The main domiciles of Article 8
funds are Luxembourg (35%), France (16%), the Netherlands (13%), Sweden (13%) and
Ireland (9%). In terms of the domestic market share of Article 8 funds, Sweden took the top
spot (92%), followed by Belgium (50%) and the Netherlands (48%).

•

Article 9 funds – Net assets amounted to €340 billion, or about 2% of the European fund market
at the end of the first quarter of 2021. Luxembourg accounted for more than half of total Article
9 fund net assets, followed by France (16%) and the Netherlands (9%). As the total net assets
of Article 9 funds are low, it is unsurprising that the market share of these funds at national level
is correspondingly low. Article 9 funds accounted for 0% to 4% of national domiciled funds.

•

SFDR funds by asset class – Equity funds accounted for 47% of all Article 8 funds and 71% of
all Article 9 funds, whereas they only accounted for 30% of the total UCITS and AIF markets.

•

Broader ESG investment approaches across the industry – Asset managers in Europe applied
an ESG investment approach to a total of €11 trillion of assets, funds and mandates, at the end
of the first quarter of 2021. This figure is slightly higher than the 2019 estimation (€10.7 trillion).
(i)

ESMA press release

On 4 November 2021, ESMA published a press release highlighting its contribution to a more
sustainable financial system. This provides an overview of the work being done by ESMA in the areas
of sustainable finance.
(j)

European Commission speeches

On 4 November 2021, the European Commission published two sets of opening remarks by
Commissioner Mairead McGuinness at COP26 side events:
•

Driving the transition to a sustainable economy: towards more globally interoperable
sustainable finance approaches which refers to the work being undertaken by the International
Platform on Sustainable Finance including the common ground taxonomy report (a comparison
exercise that sets out areas of commonality and differences between the EU and China’s green
taxonomies); and

•

The role of Taxonomy to drive market alignment with the Paris agreement which refers to the
EU taxonomy and its importance in terms of the EU's sustainable finance strategy.
(k)

Central Bank's supervisory expectations regarding climate and other ESG issues

On 3 November 2021, the Central Bank published a letter sent to all regulated financial service
providers setting out details of the Central Bank's supervisory expectations regarding climate and other
ESG issues.

The letter notes that the Central Bank sees addressing climate change as a strategic priority and sets
out the Central Bank's focus on five key areas: (i) governance; (ii) risk management framework: (iii)
scenario analysis; (iv) strategy and business model risk; and (v) disclosures.
An annex to the letter sets out the details of the Central Bank's expectations in these five areas noting
that the Central Bank states that they should be applied in a proportionate manner aligned to the nature,
scale and complexity of the relevant regulated financial service provider. The letter also notes the
establishment of a climate risk and sustainable finance forum (the climate forum) which is designed to
bring together stakeholders to share knowledge with the first meeting of the forum to take place in the
first half of 2022.
(l)

Final Report - Recommendations on Sustainability-Related Practices, Policies,
Procedures and Disclosure in Asset Management

On 2 November 2021, IOSCO published a report containing its recommendations on sustainabilityrelated practices, policies, procedures and disclosure in asset management. The report focuses on
investor protection issues and covers five areas: asset manager practices, policies, procedures and
disclosure; product disclosure; supervision and enforcement; terminology; and financial and investor
education.
The report also recognises a clear need to address the challenges associated with the lack of reliability
and comparability of data at the corporate issuer level and the ESG data and ratings provided by thirdparty providers to enable the investment industry to properly evaluate sustainability-related risks and
opportunities. The recommendations in this report are aimed at preventing greenwashing and give
some practical examples of the types of activities that can lead to greenwashing.
(m)

Final Report on draft Regulatory Technical Standards in respect of the Taxonomy
related disclosures

On 22 October 2021, the ESAs published the final report on the draft regulatory technical standards in
respect of the taxonomy related disclosures introduced into the Disclosures Regulation by the
Taxonomy Regulation.
By way of reminder, it is proposed that the draft regulatory technical standards set out in the final report
are consolidated with the draft technical standards published by the ESAs on 2 February 2021 with the
latest version of the consolidated form of these regulatory technical standards contained in the final
report published on 22 October 2021.
While the draft refers to the requirements set out in the draft regulatory technical standards being
effective from 1 January 2022, the European Commission previously advised that this implementation
date will be pushed out to 1 July 2022 and as set out in section 4.14(e) this date has been further
extended to 1 January 2023. The European Commission has three months to decide whether to
endorse these draft regulatory technical standards.
The final report also contains updated versions of the mandatory templates of the pre-contractual and
periodic report disclosures for those products that fall within the scope of Article 8 or Article 9 of the
Disclosures Regulation.
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