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IP In A Financial Center: Ireland Vs. Cayman Islands 

Law360, New York (August 21, 2014, 10:16 AM ET) --  

Necessity may be the mother of invention, however innovation 
coupled with intellectual property rights exploitation should not be 
underestimated. In today's world, intellectual property, its protection 
and consequent revenue stream is vital to the growth of startups and 
global corporations alike. How and where a corporation structures its 
intellectual property can have a significant impact on the returns it 
can generate and keep. This article discusses the intellectual property 
regime in each of Ireland and the Cayman Islands, two major and 
robust international financial centers. 
 
Ireland is a leading location for the development, management and 
exploitation of intellectual property, and one of the world's biggest 
exporters of IP. It is home to 15 of the top 25 global medical devices 
companies, eight of the top 10 global technology companies and 
eight of the top 10 global pharmaceutical companies. Apple 
Inc., Microsoft Corp., Facebook Inc., LinkedIn Corp. and Twitter Inc. 
have all established their European headquarters in Ireland. 
 
Ireland has access to the European Union market and is an easy place to do business with a skilled and 
productive labor force, a cost-competitive environment and stable and sensible regulation. Forbes 
recently listed Ireland as the best country in which to do business and the World Bank placed Ireland in 
the top 10 globally in terms of ease of starting a business. Irish government support for inward 
investment is strong. Several government agencies are available to assist in terms of both practical help 
and grant assistance. 
 
The Cayman Islands is the leading offshore private equity and hedge fund jurisdiction, and also home to 
the Cayman Islands Special Economic Zone, the only knowledge oriented economic zone in the Western 
world, attracting corporations from the biotechnology, Internet, technology, commodities, derivatives, 
media and marketing sectors. 
 
The IP Regime 
 
Irish patent protection can be obtained for 10- or 20-year periods (and longer for certain products such 
as pharmaceuticals). Irish trademark protection provides for domestic, EU and International patent 
registrations, and once granted patent protection lasts for 10 years and can be renewed indefinitely. 
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Designs having new and individual character can be registered and protected for up to 25 years. Under 
Irish law copyright protection is automatic and does not require the registration of the copyrighted 
material. Ireland's specialist Commercial Court has gained an enviable reputation for the speed and 
effectiveness with which it hears and deals with IP infringement cases. Recent statistics demonstrate 
that most IP cases are dealt with within one year. 
 
The Cayman Islands, as an overseas territory of the United Kingdom, treats patent and trademark 
registration as an extension of such rights registered in the registry of patents and trade marks registry 
in London or the European Community registry in Madrid, Spain. As a result the registration procedure is 
straightforward, and the effect of registration is to afford the owner of the right all the equivalent rights 
and remedies available to him in respect of such registration in the United Kingdom. The protection 
conferred extends for so long as the protection and rights remain in force in the United Kingdom, being 
up to 20 years for patents, 10 years (renewable) for trademarks and five years (renewable) for designs. 
 
Incentives and Tax Treatments 
 
Where a corporation is looking to exploit its IP, it should first consider at which point in time it should 
structure its IP. Typically, the IP is transferred to a subsidiary company in a jurisdiction such as the 
Cayman Islands or Ireland — such transfer should occur prior to any commercialization. A transfer at a 
later date may be subject to transfer-pricing or other taxes at such time in the jurisdiction of the parent. 
After the IP is transferred to the holding company in the Cayman Islands or Ireland, it then usually enters 
into a license agreement with the parent and/or third parties whereby it earns revenue. 
 
Ireland 
 
Companies that are tax-resident in Ireland are subject to Irish corporation tax at the rate of 12.5 percent 
where the income is generated from trading activities (i.e., active income). Income attributable to 
nontrading activities (i.e., passive income) is taxed at 25 percent. As a general rule, real substance must 
be located in Ireland in order for a company to be treated as trading. A company that holds IP must be 
engaged in active management, development and exploitation of that IP, as distinct from passively 
holding IP, in order to qualify for the 12.5 percent rate. 
 
If an IP holding company has sufficient substance in Ireland to be treated as trading it should also be 
eligible to claim capital allowances (a form of tax depreciation) for capital expenditure incurred on the 
acquisition of “specified intangible assets.” The allowances are available for a wide range of intangibles 
including patents, registered deigns, design rights, inventions, trademarks, brands, domain names, 
copyright, computer software, secret processes or formulae, know-how and goodwill (to the extent the 
goodwill is directly referable to the specified intangible asset). 
 
Capital allowances are available in respect of capital expenditure incurred on specified intangible assets 
acquired, including intangible assets acquired from connected companies. However, the price paid must 
be an arm’s-length price. The aggregate amount of capital allowances claimed in respect of IP plus 
interest paid on funding to acquire that IP, cannot exceed 80 percent of the income from the relevant 
trade. Unused capital allowances (and interest deductions) may be carried forward. If the IP is disposed 
of within five years of acquisition part of the allowances claimed may be clawed back if the IP is 
disposed of for more than the tax written down value. 
 
Research and development tax credits of 25 percent are available for qualifying R&D. The credit is 
available in respect of qualifying R&D expenditure incurred within the European Economic Area. Excess 



 

 

credits can be carried forward to future accounting periods and carried back to the immediately 
preceding accounting period. The credit may be claimed as a refund of tax where it is not possible to 
utilize the credit in the two years following the accounting period in which the credit arises. It is also 
possible to surrender credits to key employees engaged in R&D activities for the company. 
 
Deductions for interest paid on loans to acquire IP are available in Ireland. Although the aggregate 
deductions for interest payable and capital allowances claimed cannot exceed 80 percent of the income 
from the relevant trade, other expenses incurred wholly and exclusively for the purposes of the IP trade 
may be deducted in calculating taxable profits, (e.g., salaries, recurrent royalty payments, and amounts 
paid under cost sharing arrangements in respect of research and development). These deductions 
should further reduce the effective tax rate. Amounts paid to connected companies must satisfy Irish 
transfer pricing rules. 
 
Ireland has signed 71 double taxation agreements (68 of which are currently in effect). These 
agreements usually include royalty provisions that limit the amount of foreign tax that may be withheld 
on royalty payments made to an Irish company. Under the EU Interest and Royalties Directive, no tax 
may be withheld on royalties paid by a company resident in another EU member state to an Irish 
resident company where the companies are connected through a 25 percent shareholding. Where 
foreign tax is withheld in respect of royalties paid to an Irish resident trading company, a tax credit may 
be claimed against the Irish tax payable. As the Irish tax rate is low, the effect of this treatment is usually 
that no additional Irish tax is suffered on royalties received. 
 
Cayman Islands 
 
There is no corporation or income tax in the Cayman Islands, and hence from a Cayman Islands 
perspective, there is no distinction between active and passive income. The tax regime of the parent 
should, however, be considered as, while there is no corporation or income tax levied in the Cayman 
Islands, the receipt of the proceeds of the license revenues by way of dividend to the parent may attract 
taxation in the parent's jurisdiction. 
 
Some jurisdictions would allow such a return be treated as tax-exempt where it is derived from active 
income. In order to claim the same is active income, it might be necessary to show that there is mind, 
management and control as well as substance located in the Cayman Islands. To the extent this is 
required to be shown by the tax authorities in the parent jurisdiction, it is now possible for the parent to 
set up its subsidiary in the Cayman Islands Special Economic Zone, which allows it to hire its own staff 
from anywhere in the world and have them move to, work and live in the Cayman Islands, with all the 
necessary paperwork and permits usually granted within 30 days. 
 
There are no withholding taxes levied in the Cayman Islands. Whether payments to a Cayman Islands 
company would attract withholding taxes depends on the tax rules of the jurisdiction from which the 
royalty or license payment is made to the Cayman Islands company. The Cayman Islands has entered 
into 35 bilateral arrangements, of which 27 are in force, and a further 15 are the process of negotiation. 
 
The Double Irish 
 
A structure referred to as "the Double Irish" involves the holding of IP in an Irish incorporated non-Irish 
tax resident company (managed and controlled, for example, in the Cayman Islands) ("IP HoldCo") — 
management and control is the primary tests of tax residence in Ireland, and in certain circumstances, 
where a company is not managed and controlled in Ireland it will not be Irish tax resident. The IP is 



 

 

licensed to an Irish incorporated and tax resident affiliate which exploits the IP and is responsible for 
sales operations outside of the U.S. ("OpCo"). Many of the multinational enterprises that have 
implemented the Double Irish have substantial operations in Ireland (for example, Apple Ireland has 
approximately 3,000 employees). The income earned by OpCo and IP HoldCo is excluded from subpart F 
of the U.S. tax code. The effective tax rate in Ireland is low as a large royalty payment is made by OpCo 
to IP HoldCo for use of the IP. IP HoldCo does not pay tax on the royalty income that it receives. 
 
The Double Irish has been the subject of much publicity. Ireland has since changed its rules on company 
residence to address the concept of "stateless" Irish companies which arose as a result of 
inconsistencies between Ireland's tax residency rules and those of treaty partner countries. An Irish 
incorporated company is now treated as Irish tax resident if it is managed and controlled in another EU 
member state or treaty partner jurisdiction (such as the US) and is not regarded as tax resident in any 
territory. 
 
Most multinational enterprises which have implemented the Double Irish have provided for IP HoldCo to 
be managed and controlled in an offshore jurisdiction. This change will not impact such structures. 
Further changes to the tax residency rules are expected. 
 
IP Tax Regimes Under Scrutiny 
 
There is much focus on the exploitation of international tax rules by multinational enterprises. 
The European Commission is currently investigating the U.K. patent box as part of its assessment of IP 
tax regimes in the EU. The review is to assess whether the tax advantages comply with EU state aid 
rules. The EU Business Code of Conduct Group is currently reviewing nine IP tax regimes. The 
Organization for Economic Cooperation and Development as part of its base erosion and profit-shifting 
project is conducting a review of preferential tax regimes and scrutinizing patent box regimes. We 
understand that Ireland is not part of these reviews. 
 
Where Next? 
 
The portable nature of IP allows it to be readily structured in jurisdictions such as the Cayman Islands or 
Ireland so as to maximize returns. Whether a particular jurisdiction is well suited for the IP requires 
analysis of not only the protection afforded to such IP, but also where the IP is to be sold or licensed in 
the future and how any returns from such activities are to be treated in both the parent's and the 
subsidiary's jurisdiction. 
 
—By Ramesh Maharaj and Petrina Smyth, Walkers Global 
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