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“If you are in trouble you should 
show that you care by cutting 
down your expenses” 

S ensible advice from the governor of India’s central 
bank, Raghuram Rajan, directed at errant borrowers 
across the country who have been rightly receiving 

flak as India’s banks are forced to clean up their bad-debt 
laden books. Rajan also advised them against “flaunting 
their yachts” and indulging in “massive” birthday bashes 
while dodging repayments to banks. 

Easy-to-understand advice, but will it put a stop to the 
arm-twisting that these heavy-weight borrowers indulge 
in when obtaining loans from the banks? India’s banking 
sector faces an unprecedented crisis 
and it is time for a cleanup if trust in the 
system is to be rebuilt. 

In this month’s Vantage point (page 
24), Debanshu Mukherjee of the Vidhi 
Centre for Legal Policy analyses a bill 
that gives the banks much-needed clout 
against debtors. The Insolvency and 
Bankruptcy Code, 2015, proposes the 
wholesale reform of India’s insolvency 
regime. Among other things, it will result 
in a suspension of management’s pow-
ers during the insolvency resolution 
process. This is a key change as man-
agement currently stays at the helm 
during bankruptcy proceedings and pro-
moters, who often dominate manage-
ment, enjoy what Rajan has scathingly 
referred to as a “divine right to stay in 
control”.  

Another jurisdiction where debtors 
remain in control is Brazil, where a sub-
sidiary of an Indian listed company, Shree Renuka Sugars, 
recently filed for bankruptcy protection in an attempt to 
shield itself from action by its creditors. The company, 
which prides itself on being one of the largest sugar pro-
ducers in the world, went to Brazil in 2010 in what was 
then India’s largest investment in the country. However, 
the region’s economic woes hit the company hard. In 
The bitter end? (page 29) we take a close look at how the 
restructuring process – a version of Chapter 11 proceed-
ings in the US – is being conducted and what it will mean 
for the future of Shree Renuka Sugars. 

In Funds in flux (page 25) we turn our attention from 
bankruptcy to some of the challenges facing private equity 
investors. India is a tough environment for private equity, 
and as we detail, this is only in part due to the uncertain-
ties of the regulatory regime. Additional challenges, as 
Vaishali Sharma at Agram Legal Consultants explains, 
include the likelihood of deals falling through because of 
valuations. The lack of exit options is yet another cause 
for concern as India’s stock markets usually cannot sup-
port the big flotations necessary for funds to make an 
orderly exit. As a result, companies have recently been 

contemplating listing on stock exchanges outside India, 
often through entities set up in offshore jurisdictions.

This month’s Cover story (page 15) takes an in-depth 
look at the world of offshore opportunities for India-related 
business, which as we detail, is undergoing a transforma-
tion that may set tried and tested relationships adrift.

Mauritius and Cyprus have long been the dominant 
offshore jurisdictions through which India investments – 
both inbound and outbound – had been channelled. But 
all this has changed with the emergence of Singapore, 
which according to Azmul Haque, the managing director 
of Singapore-based Collyer Law, “strikes the right bal-
ance between a flexible and conducive atmosphere for 
conducting business and having the appropriate regula-
tory checks relating to anti-money laundering and other 
activities required by international regulators”. This in turn 

provides investors with much-needed 
certainty and comfort. 

But for how long? With investors con-
stantly on the lookout for the most effi-
cient structure for their investments, 
it may only be a matter of time before 
Singapore finds it is not necessarily the 
most attractive jurisdiction.

Rounding off this month’s line-up is a 
special report revealing the winners of 
India Business Law Journal’s 2015 Indian 
Law Firm Awards (page 33). 

On account of the implosion of what 
was India’s largest firm, Amarchand 
Mangaldas, in May 2015, the year gone 
by was unlike any other for corporate 
law firms across India.  

To find out which firms finished the 
year ahead of the pack, our editorial 
team sought the opinions of in-house 
counsel and other qualified observers 
of India’s legal profession. Thousands 

of in-house counsel, lawyers at international law firms 
and other India-focused professionals were invited to 
vote using a voting form posted on our website between 
November 2015 and early January 2016. At the same 
time, Indian law firms were invited to make submissions in 
support of their candidacy for the awards. All Indian law 
firms were automatically included in the awards process 
and, as always, there were no fees or any other require-
ments for inclusion.

Our top award of law firm of the year goes to AZB & 
Partners, which also receives seven practice area awards. 
Feedback from the firm’s clients suggests that a large part 
of the credit for this goes to managing partner Zia Mody, 
who is widely seen as the face of AZB & Partners. 

“[AZB & Partners is] one of the most responsive, cost-
effective and intelligent firms we have ever worked with,” 
says V Srinivasa Rangan, the executive director at HDFC, 
a leading provider of housing finance in India. High praise 
for a firm that has been in operation for just over a decade 
and in that time has won the trust of a large number of 
clients both inside and outside India.

Our sincere congratulations to all the winning firms. g
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Good read

Dear Editor,

I am in Bangalore and just read The 
India Diaries in the December/January 
issue of India Business Law Journal. 

What a fabulous article and great to 
see so many India stories from so many 
lawyers! Well done. I am sure this will 
go down really well with your wide 
readership.

Gautam Bhattacharyya
Co-Head, India Group

Reed Smith
London

Lawyers’ taLes

Corrections

The Deals of the Year report in the December/January issue of India Business 
Law Journal contained an error on the lawyers from Allen & Overy that advised 
on an advance payment financing for Alok Industries. The team, which advised 
the lenders, comprised lead partners John Richards and Gautam Narasimhan 
along with Will Pickersgill, Kim Dales, Adarsh Chhabria and Sree Mitra. 

In the December/January issue of India Business Law Journal, Vijayshyam 
Acharya was misquoted, in the Vantage point section, as saying that “the 
disproportionately high amount of time, attention and resources the prime 
minister is devoting to promote India’s image overseas” is a roadblock to 
India’s progress. The quote should have stated that “the disproportionately 
high consumption of time, attention and resources on perception issues is 
disrupting the focus on larger reforms and hurting the prime minister’s efforts 
to improve the economy”.

Opinions? 
Observations? 

Feedback?
We want to hear 

from you.

India Business Law Journal 

welcomes your letters.  

Please write to the editor at 

editorial@indilaw.com.

Letters may be edited for style, 

readability and length, but not 

for substance.  

Due to the quantity of letters we 

receive, it is not always possible 

to publish all of them.
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J ones Day has suffered three key 
departures from its India team. 
Capital markets partner Manoj 

Bhargava, M&A partner Sumesh 
Sawhney and of counsel Ankit Kashyap 
all left the firm in recent weeks. 

Bhargava, who is reported to have 
completed over 75 capital markets 
transactions for Jones Day since 2010, 
and Kashyap are thought to be joining 
Sidley Austin, although the firm has yet 
to confirm this. 

Sawhney has joined Indian law firm 
Lakshmikumaran & Sridharan (L&S) as 
a partner and the head of its global cor-
porate practice. He will head the firm’s 
recently opened London office, its sec-
ond international office after Geneva.

Sawhney specializes in India-related 
mergers and acquisitions, joint ven-
tures and cross-border investment. He 
worked at Jones Day for almost three 
years, prior to which he spent more 
than six years as co-head of the India 
practice at Clifford Chance. Earlier in 
his career he practised with Amarchand 

Mangaldas and also spent around eight 
years in-house at Indian companies 
Thapar and Escorts.

Commenting on the appointment, V 
Lakshmikumaran, the managing partner 
of L&S, told India Business Law Journal 
that Sawhney “personifies the many val-
ues and qualities that the firm cherishes 
and inculcates”. He added that it was the 

firm’s plan to “truly establish ourselves 
as a full-service law firm that is able to 
provide quality legal advice and support 
for our clients. Sawhney’s presence in 
London adds another dimension to our 
corporate practice and will complement 
our international office in Geneva.”

Jones Day declined to comment on 
the departures.

Singapore firm 
hires India head

Palash Gupta, formerly the general 
counsel of Elevar Equity, has joined 
young Singapore law firm Collyer Law 
as a director and head of its India 
desk. 

A graduate of the National Law 
School of India University (NLSIU), 

Gupta is qualified to practise in India 
and the US and has handled a wide 
range of corporate, commercial and 
dispute resolution matters. While at 
Elevar, he advised on a number of 
cross-border matters, both on the 
non-contentious and contentious 
sides. Prior to this, he was with Haresh 
Jagtiani & Associates in Manila, S&R 
Associates in New Delhi, Dwyer & 
Collora in Boston, and in-house at 
Unilever in India. 

Azmul  Haque,  a  c lassmate of 
Gupta’s from NLSIU, launched Collyer 
Law in October 2015. Haque has 
held positions at Olswang, Shook 
Lin & Bok and WongPartnership in 
Singapore; Berwin Leighton Paisner 
in Singapore and London; and DSK 
Legal in Mumbai. 

Haque said he set up Collyer to cater 
to early stage companies, high growth 
startups, entrepreneurs and SMEs, “a 
category of clients in the market that 
is underserviced”. The firm will focus 
largely on outbound work from India, 
offering legal services in relation to 
venture capital, corporate finance, 
M&A, technology transactions, private 
equity, company formation, interna-
tional arbitration, employment law and 
intellectual property.

Haque told India Business Law 
Journal that many early stage com-
panies do not use law firms because 
legal fees are simply unaffordable. 
“We want to provide an end-to-end 
solution without using traditional 
models of servicing corporate clients 
because these companies are so 
diverse and different from, say a large 
multinational,” he said. “This kind of 
focus on the early stage ecosystem 
doesn’t exist in Asia.” 

Targeting a specific clientele is only 
one element of Haque’s plan to cre-
ate a boutique firm with a difference. 
“I’m trying to implement a new and 
fresh approach to the practice of 
law,” he said. “Large commercial law 
firms haven’t changed their structure, 
method of working and how they deal 
with clients very much since World 
War II!” 

The firm currently has six law-
yers: directors Haque, Gupta and 
James Wong, who joined from Duane 
Morris & Selvam; senior foreign attor-
ney Tania Magoon, who previously 
worked with DLA Piper and Morrison 
& Foerster; corporate legal manager 
Shweta Swaroop, from Allocated 
Bull ion Solutions; and associate 
Nicholas Lim.

Departures dent Jones Day’s India team

Palash Gupta

Sumesh Sawhney

PeoPLe moves

Manoj Bhargava
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Chaudhary is new 
Autodesk GC

Kapil Chaudhary, formerly counsel at 
IBM in Singapore, has joined Autodesk 
as its general counsel for India and the 
South Asian Association for Regional 
Cooperation region.

At IBM’s services integration hub in 
Singapore, Chaudhary led the legal 
function and advised on risk mitigation, 
best practices and deal negotiations.

At Autodesk, he will manage the 
company’s legal affairs, advising on 
contracts, intellectual property, licence 
compliance, IP enforcement, market-
ing, sales, M&A, employment, regula-
tory compliance, consumer law, com-
petition law and corporate policy. He 
will also provide legal support and to 
Autodesk’s divisions in India, Sri Lanka 
and Bangladesh.

Before IBM, Chaudhary worked at 
Schlumberger and Star News, prior to 
which he was with law firms Fox Mandal 
and Watson Farley & Williams.

New grouping for 
law firm networks

The Association of International Law 
Firm Networks (AILFN) was set up in 
December 2015 to create a platform 
for global and regional legal networks 
to harness their collective strength and 
demonstrate their competitive edge 
over international law firms, vereins, 
and the “Big 4” as the model for global 
legal services.

AILFN aims to maximize the benefits 
of networks for members, clients and 
the legal profession by promoting 
legal networks to general counsel and 
the wider legal community, establish-
ing five-star standards and principles 
for members, and providing opportu-
nities for joint marketing to promote 
common interests. 

Current members are Geneva Group 
International, International Lawyers 

Network, MSI Global Alliance, and 
Multilaw.

As part of the launch, AILFN has cre-
ated an open LinkedIn group for any-
one interested in law firm networks. 
This includes members, non-mem-
bers, lawyers, marketing directors, 
consultants, the press, educators, 
corporate counsel and accounting 
networks.

CAM lawyer now 
Juris Corp partner 

Juris Corp has appointed Abhinav 
Surana as a partner. 

Surana joins from Cyril Amarchand 
Mangaldas (CAM), where he was a 
principal associate. 

Surana has eight years of expe-
rience advising on private equity, 
M&A and joint venture transactions. A 
graduate of National Law University, 

Jodhpur, he started his career with 
Herbert Smith Freehills in London. 

“Adding quality talent with niche 
specialization and subject matter 
expertise is an important part of our 
growth strategy,” said H Jayesh, 
Juris Corp’s founding partner. “With 
Abhinav on board, our client servicing 
capabilities, especially in the private 
equity domain, are enhanced.”

Surana wi l l  jo in  new recru i ts 
Deban jan  Banner jee  ( f rom Fox 
Mandal) and Aninda Pal (from Trilegal) 
in the firm’s new office in Bangalore.

Kapil Chaudhary

Former CCI chair 
joins CAM board

Ashok Chawla, the former chair-
person of Competition Commission 
of India, joined the strategic advisory 
board of Cyril Amarchand Mangaldas 
(CAM) on 15 January, after his tenure 
at the CCI ended on 7 January. 

The board was established to guide 
the firm on its vision, overall direction 
and strategy. 

Chawla is a civil servant with over 40 
years of experience at the state and 
central levels of government in India. 

His was a member of the Insurance 
Regulatory and Development Authority, 
permanent secretary in the finance, 
economic affairs and civil aviation 
ministries, and a board member at 
the Reserve Bank of India. He has 
also represented India as alternate 
governor at the World Bank and the 
Asian Development Bank and served 
as chairman and managing director of 
Indian Petrochemicals Corporation.

In addition to sitting on CAM’s stra-
tegic advisory board, Chawla will 
assist the firm on advocacy and poli-
cy-related matters on a regular basis. 

“It’s my pleasure to be part of the 
distinguished advisory board of Cyril 

Amarchand Mangaldas and I look 
forward to be contributing to the firm’s 
growth,” said Chawla.

Chawla’s appointment takes the 
board to six members. The others 
are Narayana Murthy, co-founder 
of Infosys; Deepak Parekh, chair-
man of HDFC; Uday Kotak, execu-
tive vice chairman and managing 
director of Kotak Mahindra Bank; 
Janmejaya Sinha, chairman of Boston 
Consultancy Group, Asia Pacific; and 
Umakanth Varottil, assistant profes-
sor of law at the National University 
of Singapore.

Devender Kumar Sikri has replaced 
Chawla at the CCI.

Law firms
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Cube hops on NCC, 
Gayatri highway

Singapore-based Cube Highways 
and Infrastructure has agreed to acquire 
Western UP Tollway for around `5.75 
billion (US$85 million), subject to certain 
closing adjustments. Cube Highways, 
which focuses on transport infrastructure 
in India, will purchase the company 
from sellers NCC Infrastructure Holding, 
Gayatri Projects and Gayatri Infra 
Ventures. The transaction is expected to 
close in March. 

NCC holds 51% of the company 
and Gayatri Infra Ventures holds the 
remaining 49%. Gayatri Projects said 
it decided to hive off the stake to 
monetize its portfolio and reduce its 
high-cost debt and that of Gayatri Infra 
Ventures. It aims to move forward with 
a more “asset-light approach” and 
“refocus efforts on EPC execution”.

Cube Highways is backed by I 
Squared Capital, a global investment 
fund, and the International Finance 
Corporat ion,  the pr ivate sector 
investment arm of the World Bank.

The Western UP Tollway project 
involves improving, operating, main-
taining, rehabilitating and strengthen-
ing a four-lane highway connecting 

the Meerut and Muzaffarnagar sec-
tions of NH 58 in Uttar Pradesh under 
the National Highway Development 
Project. It began operations in 2011 
and has a 20-year tolling period.

Shardul Amarchand Mangaldas & 
Co represented Cube Highways on the 
deal, advising on structuring, drafting, 

negotiating and finalizing the transaction 
documents. The team consisted of 
partner Jatin Aneja, former partner 
Anubhuti Agarwal, principal associate 
Siddhartha Sen, senior associate Varun 
Nair and associate Dhrupad Pant. 

Tatva Legal represented the project 
company and sellers.

Texmaco bites into 
Bright Power

Texmaco Rail & Engineering has 
purchased a 55% stake in Bright Power 
Projects (India) for `385 million (US$5.6 
million). 

Bright Power is an engineering, 
p rocurement  and  cons t ruc t ion 
company that specializes in “over-head 
electrification” for the railway sector. 
It supplies electrical equipment and 
handles electrification, design, supply, 
construction, installation, testing and 
commissioning of turnkey projects and 
has executed over 400 electrification 
projects across India.

Texmaco, a multi-discipline engineer-
ing company, has five units extending 
over 170 acres on the outskirts of Kolkata 
which manufacture railway freight cars, 
hydro-mechanical equipment, steel 

castings and other products.
A team from Kanga & Co, which 

advised Bright Power on the deal, 
said the transaction involved multiple 
rounds of negotiations with Texmaco 
and its advisers over two months. 
The team, comprising partner Preeti 
Mehta and associates Shuchii Pathak, 
Rohini Karol and Manasi Chandriani, 
worked on drafting, negotiating and 
finalizing the share purchase-cum-
shareholders agreement.

Shardul Amarchand Mangaldas & Co 
was counsel to Texmaco, conducting 
legal due diligence and advising on 
the transaction structure, negotiating, 
drafting and reviewing the term sheet, 
share purchase-cum-shareholders 
agreement, corporate authorizations 
and powers of attorney. Partner 
Kalpataru Tripathy led the team with 
assistance from senior associates 
Navin Kumar and Aditya Mehra and 
associate Roma Das.

Deal digest
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Zodius puts funds 
into FreshMenu

Onl ine food del ivery company 
FreshMenu, owned and operated by 
Food Vista India, has raised ̀ 1.1 billion 
(US$16 million) in its second round of 
funding. The round was led by Zodius 
Capital with additional investment from 
Lightspeed Venture Partners, which 
invested US$5 million in FreshMenu in 
early 2015. 

Nishith Desai Associates advised 
Zodius. The team comprised co-head 
of M&A Simone Reis, senior associ-
ate Parag Srivastava and associate 
Ashish Alexander.

FreshMenu was advised by part-
ner Akshay Bhat from the Bangalore 
office of Cyril Amarchand Mangaldas, 
along with senior associate Saurav 
Samaddar and associate Pranav Raju.

Link Legal India Law Services part-
ner Manish Gupta and associate Suraj 
Meher advised Lightspeed.

Spencer’s sews up 
Omnipresent deal

Spencer’s Retail, part of the RP 
Sanjiv Goenka Group, has acquired 
100% of Omnipresent Retail India for 
US$1.5 million.

Spencer’s is a multi-format retailer 
which provides consumers with a range 
of food, personal care, fashion, home 
and electronics products. Its stores also 
have specialty sections such as gourmet, 
patisserie, wine and liquor corners.

Omnipresent Retail India is an online 
grocery retailer, which operates as mer-
agrocer.com. It sells over 500 brands 
sourced in India and overseas and 
offers over 5,000 products.

Khaitan & Co advised Spencer’s on 
the deal, with a team comprising execu-
tive director Daksha Baxi, partner Ashish 
Razdan, principal associate Shailendra 
Bhandare, senior associates Alok Sonker, 
Shabnam Shaikh and Surajkumar Shetty, 
and associates Sunayana Bose, Abir 
Sarkar and Alisha Ganjawala.

Alpha Partners provided legal advice 
to Omnipresent.

Solar power plant to light Telangana

A team from Cyril Amarchand Mangaldas, led by partner Alice George, 
acted as the Indian legal counsel to Belectric Photovoltaic India on the engi-
neering, procurement and construction contracts for the development of a 
61.38 MW DC/50 MW AC grid-connected solar photovoltaic power plant by 
Winsol Solar Fields (Polepally), a group company of First Solar Power India, 
at Tandur, in the Rangareddy district in Telangana. 

Israeli firm Barnea & Co advised Belectric on international legal aspects of 
the project, while BTG Legal in Mumbai represented Winsol Solar Fields.

Guardian Life 
leaps for Aon

The  Guard ian  L i f e  Insu rance 
Company of America, through its 
Reed Group subsidiary, has acquired 
Aon Hewitt’s absence management 
administration business in India, the 
US and Canada. 

The purchase makes the Reed 
Group the largest third party admin-
istrator in size and capabil ity for 
absence management services. 

D e b e v o i s e  &  P l i m p t o n  w a s 
Guardian’s international counsel. The 
team comprised partners Will iam 
Regner Lawrence Cagney, Jeffrey 
Cunard and Peter Schuur, coun-
sel Kyra Bromley and associates Risa 
Gordon, Michael Layfield, Shawn 
Lim, Brooke Monahan McKeever 
and Sue Meng.

A team from Luthra & Luthra, led by 
partner Dipti Lavya Swain, acted for 
the Reed Group and Guardian on the 
Indian leg of the transaction. 

Sidley Austin was Aon’s interna-
tional legal adviser and Trilegal was 
its Indian counsel.
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arbitration

Sweeping changes 
alter arbitration 
framework

The Arbitration and Conciliation 
(Amendment) Ordinance, 2015, which 
substantially amends the provisions 
of the Arbitration and Conciliation Act, 
1996, received presidential assent on 
23 October 2015. It was notified in the 
form of the Arbitration and Conciliation 
(Amendment) Act, 2015, on 1 January 
2016. Below are some of the key 
changes that the ordinance introduced.

Flexibility for parties to approach •	
Indian courts for interim relief in aid 
of foreign-seated arbitrations. 
High courts to have jurisdiction with •	
regard to international commercial 
arbitrations, whether seated in India 
or abroad (amendment to section 
2(e) of the 1996 act). 
A 12-month timeline for completion •	
of arbitrations seated in India. 
Expeditious disposal with indicative •	
timelines of arbitration applications, 
which must be filed before the courts.

Incorporation of an expedited/fast-•	
track arbitration procedure where 
the tribunal decides the dispute on 
the basis of documents, written 
pleadings and submissions and 
furnishes the award within six 
months. This is based on consent of 
the parties (section 29B of the 1996 
act). 
Overhaul of the regime relating •	
to inter im rel ief  in an arbitral 
proceeding.  I f  a court  grants 
interim measures before an arbitral 
tribunal has been constituted, the 
arbitration proceedings should be 
completed within 90 days. Further, 
an application under section 9 of 
the 1996 act will not be entertained 
by the court once the tribunal has 
been constituted unless special 
circumstances are shown indicating 
that the remedy under section 17 
is not effective. Lastly, interim relief 
granted by tribunals seated in India 
is deemed to be a court order and is 
thus enforceable.
Detailed provisions in relation to •	
award and determination of costs 
by tr ibunals seated in India – 
introduction of a “costs follow the 
event” regime.
Limitation of grounds on which •	

awards arising out of international 
commercial arbitrations seated in 
India may be challenged.
Extensive guidelines incorporated •	
relat ing to the independence, 
impartiality and fees of arbitrators. 
Detailed schedule on ineligibility of •	
arbitrators.
No more automatic stay on filing of •	
a challenge to an arbitral award – a 
specific court order is required.

Business law digest

securities reguLation

Procedures for 
compliance by 
listed exchanges

The Securities and Exchange Board 
of India (SEBI) issued a circular on 
1 January outlining the procedures 
for ensuring compliance with the 
Securities Contracts (Regulation) (Stock 
Exchanges and Clearing Corporations) 
Regulations, 2012 (SECC regulations), 
by listed stock exchanges. The require-
ments appear below.
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Key provision Description

1. Public shareholding of 51% 
at all times by the listed stock 
exchange

To comply with the requirement that the shareholding of trading members or a. 
their associates and agents does not exceed 49%, SEBI has instructed the 
depositories to put in place specific systems: (i) to capture the shareholding data 
of trading members or their associates and agents and ensure that there is a 
mechanism for coordination between the depositories for sharing of information; 
(ii) to monitor the aggregate shareholding limit of the trading members or their 
associates and agents based on their dematerialized account balance on a daily 
basis at the end of the day, such that the stock exchanges shall share a list of all 
trading members or their associates and agents with the depositories.
If the aggregate shareholding of trading members or their associates and agents b. 
exceeds the 45% limit, they must obtain prior approval from the listed stock 
exchange for further acquisition of shares.
In the event of non-public shareholders making purchases without the requisite c. 
approval, depositories shall have the power to freeze their voting rights and all 
corporate benefits in respect of such shareholding until it is divested.

2. All shareholders to be fit and 
proper

Distinct provisions are prescribed for pre-listing and post-listing scenarios: (i) a. 
stock exchanges making public offerings before listing shall include a declaration 
in the application form for allocation of shares stating that the applicant is fit and 
proper in terms of SECC regulations 19 and 20; (ii) for post-listing offerings, the 
text of the applicable regulation with regard to fit and proper shall be made part 
of the contract note.
The concerned stock exchange and the stock exchange where its shares are b. 
listed shall ensure its investors are aware of the requirement to meet the fit and 
proper criteria and shall state on their websites that shares of the listed stock 
exchange shall only be dealt with by fit and proper persons. 
If a person who is not found to be fit and proper acquires the shares, then the c. 
depositories shall have the power to freeze their voting rights and all corporate 
benefits in respect of such shareholding until it is divested through a special 
window.

3. Fit and proper criteria for 
shareholders holding shares 
above 2%

Shareholders acquiring shares in a stock exchange above the 2% limit and up to 
5% will have to comply with the above conditions: (i) SECC regulations 19(2) and 
19(3) state that SEBI approval is required within 15 days of an acquisition above 
2% and for an acquisition of more than 5% of the paid-up equity shares; (ii) SECC 
regulation 19(6) requires shareholders holding more than 2% of shares in a stock 
exchange to file a declaration to the stock exchange within 15 days from the end 
of every financial year that they comply with the fit and proper criteria requirements 
provided in the SECC regulations.

4. Monitoring of shareholding 
threshold of 5% or 15% 
(depending on the kind of 
shareholders) in terms of the 
SECC regulations

Depositories must put in place a mechanism that will ensure that no shareholder a. 
of a listed stock exchange gets credit of shares beyond 5% or 15% (as applicable 
for different kinds of shareholders). The depositories are to generate an alert 
when such holdings exceed 2% and monitor them under intimation to SEBI. 
Depositories are obligated to inform the listed stock exchange as and when b. 
the threshold limits are breached and take consequential action of freezing the 
voting rights and all corporate benefits in respect of such shareholding until it is 
divested through a special window.
Stock exchanges submitting an application to SEBI for listing shall ensure strict c. 
compliance with chapter VII (i.e. listing of securities) of the SECC regulations 
and the 1 January circular. Listed stock exchanges and depositories are to 
ensure that the requirements of the circular and SECC regulations complied 
with by 31 March. Lastly, stock exchanges are to make necessary amendments 
to their by-laws, rules or regulations to immediately incorporate the above 
compliance mechanism and communicate the status of implementation in 
monthly development reports to SEBI.
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insurance Law

IRDAI regulations 
on ‘other forms of 
capital’ notified

T h e  I n s u r a n c e  R e g u l a t o r y 
Development Authority of India (IRDAI) 
has notified the IRDAI (Other Forms of 
Capital) Regulations, 2015, permitting 
the issuance of “other forms of capital” 
such as preference share capital or sub-
ordinated debt by insurance companies, 
subject to the following conditions:

The 1. instruments must be issued and 
fully paid up in cash.
The seniority of the claims shall be 2. 
governed by the following order: (a) 
the claims of preference shareholders 
shall be superior to the claims 
of investors holding equity share 
capital, but shall be subordinate 
to the claims of policyholders and 
all other creditors; (b) the claims 
of holders of subordinated debt 
shall be superior to the claims of 
preference and equity shareholders 
in that order, but shall be subordinate 
to the claims of policyholders and all 
other creditors.
The instruments must be unsecured 3. 
and cannot be covered by any 
guarantee of the insurer or any other 
arrangement that enhances the 
seniority of the instrument holder 
above that of claims by the insurer’s 
policyholders or creditors.
For both preference shares and 4. 
subordinated debt, the maturity 
or redemption period shall not 
be less than: (a) 10 years for life, 
general insurance and reinsurance 
companies; (b) seven years in the 
case of health insurance companies.
There shall be no incentives for early 5. 
redemption.
The floating rate of interest (if 6. 
applicable) for a debenture shall 
be with reference to a market- 
d e t e r m i n e d  r u p e e - i n t e r e s t 
benchmark rate.
The rate of interest or dividend 7. 
payable on such instruments 
shall, at all times, be subject to 
compliance with the solvency 
margin as prescribed by IRDAI and 
may be either a fixed or a floating 
interest rate.
The dividend or interest payable 8. 
on such instruments shall not be 
cumulative. Consequently, unpaid 

dividend or interest in a given year 
cannot be paid in subsequent years.
If such instruments are being issued 9. 
by foreign investors, they must 
comply with the provisions of the 
Foreign Exchange Management 
Act, 1999 (FEMA), and the terms 
and conditions, if any, stipulated 
by Securities Exchange Board of 
India (SEDI) and other regulatory 
authorities in relation to the issuance 
of such instruments. This implies 
that if the preference shares and/or 
debentures are being issued to non-
residents, the instruments would 
need to be compulsorily convertible 
into equity shares.
Regulation 6 tells us that IRDAI 10. 
will grant approval on the issuance 
of “other forms of capital” if the 
following conditions are fulfilled: 
(a) all instruments are to be fully 
pa id  up  and unsecured ;  (b ) 
investment in such instruments by 
foreign investors including foreign 
institutional investors or foreign 
portfolio investors shall be subject to 
FEMA and regulations framed under 
FEMA; (c) the insurer shall comply 
with the terms and conditions, if any, 
stipulated by SEBI/other regulatory 
authorities with regard to the issue of 
the instruments; (d) other conditions 
as deemed appropriate by IRDAI.
Regulation 10 deals with cal l 11. 
options. An insurer is not allowed 
to issue any instrument under these 
regulations with a “put option”. 
However, an insurer may issue the 
instruments with a “call option” 
subject to the following: (a) the call 
option may be exercised after the 
instrument has run for at least five 
completed years; (b) no insurer shall 
exercise the call option without 
prior approval from IRDAI; (c) while 
considering proposals received 

from the insurer to exercise the call 
option, IRDAI shall, among other 
things, take into consideration the 
insurer’s solvency position both at 
the time of, and after, the exercise 
of the call option.
Issuance will be through private 12. 
placement and may be subscribed 
to by: (a) Indian promoters as defined 
in the IRDA (Registration of Indian 
insurance companies) Regulations, 
2000; (b) Indian investors as defined 
in the IRDA (Registration of Indian 
Insurance companies) Regulations, 
2000; (c) foreign investors as defined 
in the Indian Insurance Companies 
(Foreign Investment) Rules, 2015, 
provided their subscription complies 
with the FEMA regulations issued in 
this regard; (d) any other person as 
may be approved by IRDAI.
Investment by another insurer in 13. 
“other forms of capital” is subject 
to the following conditions: (a) such 
investments shall only be classified 
under “other investments”; (b) such 
instruments shall be subject to the 
exposure norms as specified in 
the IRDA (Investment) Regulations, 
2000.
Insurers shall not grant any loan 14. 
against the security of the instruments 
issued by them.
The total quantum of the instruments 15. 
taken together shall not exceed 25% 
of the total of paid-up equity share 
capital and securities premium of an 
insurer at any point in time.

The business law digest is compiled by Nishith 
Desai Associates (NDA). NDA is a research-
based international law firm with offices in  
Mumbai, New Delhi, Bangalore, Singapore, Sili-
con Valley and Munich. It specializes in strategic 
legal, regulatory and tax advice coupled with 
industry expertise in an integrated manner.
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Defamation Law

Court restrains 
ex-employee’s 
Facebook posts

In Tata Value Homes Ltd & Anr v 
Nityanand Sinha, Bombay High Court 
restrained an individual from posting 
defamatory content on social media 
about his former employer. The court 
also directed Sinha, formerly the head 
of the second plaintiff’s New Haven resi-
dential project in Haryana, to remove all 
defamatory content that he had posted 
about the company on social media.

Sinha had complained about the 
company, which is part of the Tata 
Group, to its employees and journalists 
after his employment was terminated 
in June 2015. He had also emailed 
one of the company’s investors. From 
September 2015, Sinha used Facebook 
and Twitter to make allegations against 
the company.

The plaintiffs argued that Sinha’s posts 
on social media were defamatory and a 
result of his discontentment on the termi-
nation of his employment. They also pro-
duced documents showing that Sinha 
made a number of monetary demands 
which the company had not accepted.

Agreeing with the plaintiffs’ conten-
tions, the court held that the posts 
were in no sense journalism or fair 
reportage. The allegations appeared 
to have been levelled only to further 
a private agenda and it was not pos-
sible to conclude that the posts met a 
good faith standard or could be said 
to have been made in the reasonable 

belief of their truth. 
The court found that a prima facie 

case was made out for the grant of 
an interim injunction restraining Sinha 
from “issuing, disseminating or com-
municating any defamatory state-
ments” against his former employer, 
its employees or companies that were 
part of the Tata Group.

Dispute digest

comPetition Law

COMPAT nullifies 
CCI order against 
cement makers

Allowing an appeal in Lafarge India 
Limited v Competition Commission of 
India & Builders Association of India on 
procedural grounds, the Competition 
Appellate Tribunal (COMPAT) set 
aside a `61 billion (US$895 million) 
fine imposed on 11 cement firms by 
the Competition Commission of India 
(CCI). 

The ruling followed appeals filed by 
nine cement manufacturers and the 
Cement Manufacturers’ Association 
against two CCI orders passed in 
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banking Law

Borrowers can  
use advocates 
before bank body

In Punjab National Bank & Ors v 
Kingfisher Airlines Limited & Ors, a 
division bench of Delhi High Court 
held that borrowers who are to be 
classified as wilful defaulters and are 
given an opportunity to be heard by a 
grievance redressal committee (GRC) 
are entitled to be represented by an 
advocate.

Punjab National Bank (PNB), which 
proposed to classify Kingfisher Airlines 
and two others as wilful defaulters, 
had challenged an order of a single 
judge of the court allowing lawyers 
to represent them in the proceedings 
before a GRC. PNB argued that as the 
GRC hearing is an internal enquiry, 
allowing borrowers legal representa-
tion would unduly delay the decision 
on whether they are wilful defaulters. 

Dismissing the appeal, the two-
judge bench said it found no basis for 
the bank to form an opinion that while 
the defaulting borrower and/or its rep-
resentatives would not delay the pro-
ceedings, an advocate appearing for 
them would. The court observed that 
as the ramifications of being labelled 
as a wilful defaulter are wide and 
sound the commercial death knell of 
the borrower, the refusal to allow rep-
resentation by an agent of choice may 
amount to denial of natural justice.

Holding that a GRC satisfies the 
tests prescribed to qualify as a tri-
bunal, the court said the right of an 
advocate to practise before any court 
or tribunal, contained in section 30 
of the Advocates Act, 1961, means 
that a litigant before any such court, 

tribunal, authority or person has a right 
to engage and avail of the services of 
an advocate. The court clarified that 
the GRC would be empowered to 

control and guide the hearing, and if 
it finds dilatory and vexatious tactics 
are being adopted, it could take suit-
able action.

June and July 2012. The chairman 
of the CCI had initialled all the pages 
of both orders and the signatures of 
the chairman and six members of the 
CCI appeared on the last page of both 
orders without any date.

The appellants argued that the 
order was vitiated, as the chairman 
had not heard the arguments of the 
cement companies at hearings held 
between 21 and 23 February 2012, 
and only a person who hears a matter 
can decide on it. 

The COMPAT had to decide if non-
compliance with an important facet of 
natural justice, namely “only the one 
who hears should decide”, has the 
effect of rendering the order a nullity.

The COMPAT observed that the chair-
man of the CCI, who did not hear the 
arguments on three dates, could not 
have participated in the decision-mak-
ing process and passed the impugned 
order. 

Personal hearing enables the author-
ity concerned to watch the demeanour 

of the witnesses and listen to the rea-
soned arguments of the party appear-
ing to persuade the authority to accept 
its point of view, and to clear up doubts 
during the course of the arguments. If 
one person hears and another decides, 
then personal hearing becomes an 
empty formality.

Directing the CCI to hear the mat-
ter afresh and pass an order within 
three months, the COMPAT allowed the 
cement manufacturers to withdraw the 
10% penalty deposited with the CCI.

ProPerty Law

DRT jurisdiction 
not decided by 
venue of property

Allowing an appeal in GSL (India) 
Ltd v Asset Reconstruction (India) Ltd & 
Ors, Bombay High Court held that the 

territorial jurisdiction of debt recovery 
tribunals (DRTs) does not depend on 
the place where the mortgaged prop-
erty is situated. 

Contrary to a recent judgment by 
Delhi High Court, Bombay High Court 
held that in deciding whether to enter-
tain a securitization application filed 
under section 17 of the Securitisation 
and Reconstruction of Financial Assets 
and Enforcement of Security Interest 
Act, 2002 (SARFAESI Act), a DRT would 
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consumer Law

No extension for 
period to reply  
to complaint

In New India Assurance Co Ltd v Hilli 
Multipurpose Cold Storage Pvt Ltd, a 
three-judge bench of the Supreme 
Court held that a party cannot get more 
than 45 days to reply to a complaint 
made to a consumer forum. Further, 
this period cannot be extended under 
any circumstances. 

The court elucidated the legal posi-
tion after a two-judge bench came 
across conflicting judgments of the 
Supreme Court and referred the mat-
ter to a larger bench for a clarification. 
The question before the court was: 
can an opposite party’s version of a 
complaint can be accepted, when a 
complaint has been admitted under 
section 12 of the Consumer Protection 
Act, 1986, if the opposite party has 
not filed it within 30 days or within an 
extended period of 45 days. According 
to section 13(2)(a) of the act, a district 
forum could grant an opposite party a 
maximum of 45 days to file its version 
of the complaint.

Answering the query in the negative, 
the court rejected the contention that 
the provisions of section 13(2)(a) are 

merely directory and not mandatory in 
nature. The court observed that section 
13(2)(a) has to be given a strict interpre-
tation in view of the legislative intention 
to provide for a speedy disposal of 
consumer complaints, preferably within 
six months.

be guided by the principles enshrined in 
section 19(1) of the Recovery of Debts 
Due to Banks and Financial Institutions 
Act, 1993, and not by section 16 of the 
Civil Procedure Code, 1908. 

Bombay High Court observed that 
in many cases, the securitization 
notice issued under section 13(2) of 
the SARFAESI Act includes secured 
immovable properties situated at dif-
ferent places. If a borrower defaults in 
payment of its dues, under the provi-
sions of section 13(2), the borrower 
can be called upon to pay its dues, fail-
ing which a bank would be entitled to 
take measures as contemplated under 
section 13(4) against all the secured 
assets.

In such a scenario, as per section 
16 of the Civil Procedure Code, a chal-
lenge to the above measures would 
have to be filed in two different DRTs 
and conflicting decisions could be ren-
dered on the measures initiated on the 
basis of the same notice.

The dispute digest is compiled by Bhasin & 
Co, Advocates, a corporate law firm based 
in New Delhi. The authors can be contacted at  
lbhasin@bhasinco.in or lbhasin@gmail.com. 
Readers should not act on the basis of this 
information without seeking professional 
legal advice. 
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I t used to be that when you mentioned India and off-
shore investment in the same sentence companies and 
lawyers would inevitably think of Mauritius, Cyprus and 

later, Singapore. Today, big changes are afoot as long-
standing bilateral agreements are re-examined and the 
push for greater transparency and accountability grips the 
offshore sector.

Most of India’s cross-border business is driven by double 
taxation avoidance agreements (DTAAs), and that’s why 
Mauritius has thrived – it has a particularly good one with 
respect to capital gains and withholding taxes, among 
other elements.

Legally, historically and even culturally, with its large sec-
tion of population of Indian descent, Mauritius has held the 
best cards at the offshore poker table. “It’s not a volumi-
nous industry, and India is not the next ‘China’ for offshore. 
We [other jurisdictions] just can’t compete with Mauritius,” 
admits one offshore professional.

Mauritius is a major source of foreign direct nvestment 
(FDI) into India. But the terms of its DTAA have been a 
growing source of discontent for India, which has long per-
ceived that a large percentage of funds from the nation are 
syphoned through Mauritius to avoid taxes, not for genuine 
foreign investment. 

Cyril Shroff, managing partner at Cyril Amarchand 
Mangaldas, observes: “India is currently battling a larger 
international concern, which is to prevent companies from 
using tax havens to route illicit funds or evade higher taxes 
in countries where they invest. With the OECD [Organization 
for Economic Cooperation and Development] stressing a 
more stringent exchange of information, offshore invest-
ment sectors might see a shift from a tax haven to a more 
transparent financial sector.”

Under the treaty, capital gains in Mauritius are taxed only 
in Mauritius, where the rate stands at 0%, the same as its 
rate for withholding tax applicable to bank interest, making 
the jurisdiction very attractive for India-bound investment 
and companies accessing debt, respectively. If this was 
changed via an amendment to the treaty, the effects would 
be obvious and swift. Media reports have recently been 
highlighting this scenario.

Azmul Haque, a prominent Singapore lawyer who recently 
established boutique firm Collyer Law, observes: “In our 
opinion, Singapore regulations are, compared with pure ‘off-
shore’ jurisdictions such as Mauritius and Cyprus, far more 
well thought out, consider a diversity of views before imple-
mentation, and are clearly enunciated and administered, 
providing much certainty and comfort to investors.” 

The world of offshore opportunities for India-related business is 
undergoing a transformation that may set tried and  

tested relationships adrift, writes John Church

Sea change
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“The status of the DTAA between Mauritius and India is 
important and any amendment to its terms may be note-
worthy,” says Stephen Scali, head of office at Conyers Dill 
& Pearman in Mauritius. The firm recently acted as Mauritius 
law advisers to the arrangers on a US$300 million multi-
currency medium-term note programme of Indus Gas. 

Iqbal Rajahbalee, managing partner and senior counsel 
at BLC Chambers in Mauritius, qualifies that every inter-
national financial centre (IFC) is subject to the changing 
global regulatory landscape, and Mauritius has been no 
exception. “The increase in global financial flows for the 
past 20 years has exposed a number of concerns [regard-
ing] the role played by IFCs,” he says. “The OECD has been 
leading this charge with a number of initiatives pertaining 
to transparency and exchange of information, culminating 
in the implementation of the common reporting standards 
[CRS] in 2017-18. Operators within the Mauritian jurisdic-
tion have also been feeling the increased scrutiny of the 
FSC [Financial Services Commission].”

Rajahbalee notes Mauritius is also a signatory to the US 
Foreign Account Tax Compliance Act (FATCA); all finan-
cial institutions operating out of Mauritius have a duty to 
determine their FATCA status and where eligible, register 
with and report to the US Internal Revenue Service. “Such 
reporting will also take place in respect of CRS. This para-
digm shift towards transparency has obviously put a strain 
on investors using the Mauritian platform, as it would have 
to those using any other compliant jurisdiction.”

Anupama Basanta Lala, a director of legal and corpo-
rate advisory at International Financial Services (IFS) in 
Mauritius, points to “a very robust regulatory framework 
which ensures compliance with the global AML/CFT [anti-
money laundering/combating the financing of terrorism] 
framework”. IFS has total assets under administration in 
excess of US$87 billion and facilitates Indian legal, tax and 
compliance work. In the past 12 months, the company has 
set up eight private equity funds targeting India represent-
ing more than US$3 billion and investing in sectors includ-
ing technology, healthcare and property.

“Mauritius has fully embraced its responsibilities under 
FATCA and is gearing up to adopt CRS,” Lala says. 
“Investors also leverage on the large network of IPPAs 
[investment promotion and protection agreements], which 
guarantee against expropriation of assets and provide 
investment protection.” She adds that the jurisdiction’s 
“very strong DTAA” has been “upheld in several instances 
by the Supreme Court of India”.

Malcolm Moller, managing partner of Appleby’s Mauritius 
and Seychelles offices, says figures from the government of 
India show Mauritius was the country’s largest contributor to 
FDI, bringing in US$9.03 billion, during the 2014-15 finan-
cial year. More recent figures for the first half of the current 
financial year show Singapore turning the tables with FDI at 
US$6.69 billion, ahead of Mauritius on US$3.66 billion.  

Appleby provided Mauritius law assistance to GIC, the 
Singapore government’s investment arm, when it acquired 
£162.8 million (US$230.7 million) in shares in power gen-
eration company Greenko Mauritius in November 2015. 
The firm also provided Mauritius law assistance to Bank 
of Baroda (as facility agent) and a consortium of banks as 
lenders including Bank of India and State Bank of India, 
in connection with a US$1.08 billion facility granted to the 
Sterling Group, completed in February 2015.

“The majority of PE [private equity] vehicles for India 
are established in Mauritius, either in the form of mutual 
investment funds or as pure holding vehicles for inward 
investment,” Moller says. “Structuring transactions with 
India demands careful consideration. Recent develop-
ments suggest that mere routing of transactions to benefit 
from provisions of DTAAs may not be efficient unless busi-
ness substance and commercial purpose is established in 
relevant treaty jurisdictions.

“For example, while structuring investments into India 
through Mauritius, a larger business purpose for the setting 
up of a Mauritius investment company is usually required. 
Investors must now demonstrate that Mauritius offers com-
petitive advantages as an offshore investment jurisdiction 
when compared with other leading offshore centres, so 
that the choice of Mauritius is not predominantly dictated 
or driven by the benefits available under the DTAA.

With the OECD stressing a 
more stringent exchange of 
information, offshore investment 
sectors might see a shift from a 
tax haven to a more transparent 
financial sector
Cyril Shroff
Managing Partner
Cyril Amarchand Mangaldas

In our opinion, Singapore 
regulations are, compared with 
pure ‘offshore’ jurisdictions 
such as Mauritius and Cyprus, 
far more well thought out 
Azmul Haque
Founder
Collyer Law
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“Management of the Mauritius investment company 
and the level of business substance in Mauritius will also 
be considered when determining whether a foreign entity 
is eligible to the benefit of provisions of the DTAA. For 
example, in considering an application for, or a renewal of, 
a Category 1 Global Business Licence, the FSC will have 
regard to whether the conduct of business will be, or is 
being, managed and controlled from Mauritius.” 

Lala says one of the shortcomings encountered in India 
is red tape at both the public and private sector levels. 
“Ambiguity in Indian tax rules and the non-homogeneity of 
their application pose another big hurdle which can lead to 
protracted litigation. Furthermore, tax administration is very 
rigid and inflexible. With the implementation of Indian gen-
eral anti-avoidance rules [GAAR] in 2017, there is a level of 
trepidation on the arbitrary use of powers by tax officials.”

Arshaad Goolamally, a barrister with Juristconsult 
Chambers in Mauritius, says the future of the DTAA has 
made headlines in the past two years, especially with 
GAAR approaching. “When it first surfaced back in 2012, 
the GAAR contained a few ambiguities to the eyes of for-
eign investors and they were a bit put off. The Indian press 
had also played an important role to destabilize the cred-
ibility of Mauritius as a jurisdiction of substance,” he says. 
“In that respect, we at Juristconsult Chambers are in con-
stant communication with our Indian counterparts to make 
sure that we have the latest updates from India, guidelines, 
etc., so that we can manage investors’ expectations.”

Rajahbalee at BLC Chambers says that with GAAR 
looming, initiatives are being designed to provide confi-
dence to investors that the Mauritian authorities are align-
ing the jurisdiction’s stance to that of the Indian authori-
ties. “TRCs [tax residence certificates] are issued annually 
upon lodging an application with the relevant authorities 
and upon the applicant having satisfied certain ‘manage-
ment and control’ rules which demonstrate that it indeed 
has substance in the jurisdiction and is not simply a shell 
company,” he says. “Effective 1 January 2015, additional 
substance requirements have been introduced where 
relevant entities are now required to either have an office 
and employ staff on a full-time basis, or resolve disputes 

arising out of the constitution by way of arbitration in 
Mauritius, or have a yearly expenditure which can be 
reasonably expected from any similar corporation which 
is controlled and managed from Mauritius, among other 
criteria.”

He adds that the FSC’s role to set standards and pro-
vide guidelines is ongoing, and effective from 1 January 
2016 a Code of Business Conduct has been put in place 
to ensure sound conduct of business in the Mauritian 
financial services sector.

Cyril Amarchand Mangaldas has been involved in 
several deals in the past 12 months including acting as 
co-counsel to a leading pharmaceutical company for a 
preferential issue and allotment of equity shares on a 
private placement basis. Shroff says: “The DTAA review 
between Mauritius and India has been in discussion for 
quite some time now. The effort will be to bring the tax 
treaty with Mauritius at par with the tax treaty that India 
has with Singapore. Also, we have to bear in mind that 
any review will be keeping in mind the diplomatic and 
business relations that Mauritius and India share. It is not 
a punitive step, where one jurisdiction gains more advan-
tage over the other.”

In Singapore, India has found a better regulated cen-
tre, argues Haque at Collyer Law, which has recruited 
“big law” lawyers with wide experience in Singapore and 
South Asian markets.

“From a policy/revenue perspective, with India and 
Singapore having signed the [DTAA], businesses and 
investors have clarity on financial and tax-related con-
cerns, which is not something many other jurisdictions 
have,” Haque says.

“Foreign-sourced income is not subject to Singapore 
income tax unless repatriated to Singapore. Foreign-
sourced dividends are not subject to Singapore income 
tax, and tax credits are available in Singapore for tax 
paid in a foreign jurisdiction. Separately, a Singapore-
incorporated company will only need to pay income tax 

Operators within the Mauritian 
jurisdiction have also been 
feeling the increased scrutiny 
of the FSC
Iqbal Rajahbalee
Managing Partner and  
Senior Counsel 
BLC Chambers

Ambiguity in Indian tax rules 
and the non-homogeneity of 
their application pose another 
big hurdle which can lead to 
protracted litigation
Anupama Basanta Lala
Director of Legal and 
Corporate Advisory 
International Financial Services 
(Mauritius)
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at the rate of 17% – one of the lowest in the world. Actual 
income tax paid may be even lower, owing to various 
tax incentives such as the partial exemption scheme on 
the first S$300,000 [US$210,000] of normal chargeable 
income and concessionary tax rates under the regional 
headquarters scheme.”

Haque notes that Mauritius’ new policies relating to 
a Category I Global Business Licence will make it more 
onerous for organizations to receive or renew these 
licences. “Additionally, the DTAA is being reviewed 
between the two countries and the outcome, and the 
uncertainty around the outcome, will certainly have an 

impact on Indo-Mauritius business and trade. A negative 
impact is almost certainly likely to see companies shift-
ing to Singapore and routing investments through the 
Singapore-India corridor as the preferred alternative.”

Haque says an intergovernmental agreement signed 
between India and the US as part of FATCA implemen-
tation requires Indian financial institutions to provide 
necessary information to Indian tax authorities that will 
be later transmitted automatically to the US authorities. 
“Since the regulatory checks on investments routed 
through Mauritius will almost certainly increase, making it 
harder to do business through Mauritius, we anticipate an 

Indian companies established in Ireland employ more 
than 3,000 staff and include big names such as Wockhardt, 
HCL, Infosys and Crompton Greaves, notes John Rogers, 
managing partner of Walkers’ Singapore office. The Irish 
Industrial Development Authority has set up an office in 
Mumbai to assist Indian businesses wishing to locate in 
Ireland.

“Ireland has a favourable DTAA with India, which has 
been an important driver for Indian investment in and 
through Ireland. Irish SPVs [special purpose vehicles] have 
been particularly popular for transactions involving Indian 
airlines and Walkers regularly advises Indian airlines and 
aircraft operators leasing aircraft through Ireland,” Rogers 
says.

Under Irish tax rules, dividends and interest can be paid 
to an Indian company free from Irish withholding tax. This 
allows any return generated in Ireland to be repatriated to 
India in a tax-efficient manner, Rogers says. “If you look 
at the Irish aviation finance sector, and then you focus on 
India, you’ll find examples of where the Indian aviation 
sector is expanding but the planes and finance may be 
coming partly from outside, and that’s where Ireland has a 
huge industry.”

Brian Dillon, a partner at Dillon Eustace in Dublin, says 
Indian asset managers have tended to look at Ireland 
more favourably because it is a common law jurisdiction, 
and many of the leading fund administrators domiciled 
in Ireland have subsidiaries operating and supporting the 
business in Ireland from India.

“Dillon Eustace have advised Indian-based asset man-
agers who have established and considered the establish-
ment of UCITS-type funds [structured as undertakings 
for collective investment in transferrable securities] here 
in Ireland. Typically, Indian asset managers who have 
established regulated funds in Ireland to date have utilized 
subsidiaries which might be regulated by the Monetary 
Authority in Singapore. However, the Central Bank would 
be willing to look at SEBI-regulated entities as asset man-
agers of Irish funds.”

Ailish Finnerty, a partner with Arthur Cox’s tax group 
in Dublin, says Ireland’s advantage for Indian investment 
includes “an extensive network of tax treaties to reduce 
or eliminate withholding taxes, membership of the EU 

(bringing with it access to a host of tax advantages, includ-
ing parent/subsidiary directive, interest and royalties direc-
tive, etc., as well as a host of other advantages in terms of 
free movement of capital and persons, membership of the 
OECD and a recognized on-shore jurisdiction, and access 
to a young and highly educated workforce.” 

Barry Devereux, managing partner at McCann FitzGerald 
in Dublin, adds there are no significant legal barriers to 
the establishment of Indian-controlled businesses in 
Ireland. “Certain business activities are regulated but in 
practice we do not see there being any major difficulties 
with established businesses seeking to establish opera-
tions in a regulated space,” he says. “We were very happy 
to work with Birla Sun Life Asset Management Company 
on the launch of its Irish UCITS umbrella fund platform. 
Birla Sun Life AMC is the first Indian asset manager to 
launch a UCITS fund in Ireland.”

India favours an Irish lilt
Jurisdiction offers rich and varied rewards

[Ireland has] an extensive 
network of tax treaties to reduce 
or eliminate withholding taxes, 
membership of the EU … as well 
as a host of other advantages 
Ailish Finnerty
Partner 
Arthur Cox
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uptick in investment and business in the Singapore-India 
corridor. We also feel that Singapore strikes the right bal-
ance between a flexible and conducive atmosphere for 
conducting business and having the appropriate regula-
tory checks relating to anti-money laundering and CFT 
required by international regulators.”

The view from Cyprus is less optimistic. “Unfortunately 
the Cyprus-India double tax treaty is currently inactive, 
thus from a corporate point of view there are no excep-
tional advantages,” says Polakis Sarris, managing partner 
at Polakis Sarris & Co in Nicosia. Sarris has assisted 
several investors from India in acquiring shareholdings in 
Cyprus companies, or creating Cypriot parents or sub-
sidiary companies, in connection with real estate invest-
ments. “Unfortunately, there are difficulties related to the 
Cyprus-India DTAA. Our firm, through its qualified person-
nel and global network, may assist investors in setting 
up corporate structures that overcome such difficulties,” 
Sarris says.

Elias Neocleous, head of the corporate and commer-
cial department at Andreas Neocleous & Co in Limassol, 
sheds more light. “It was a disappointment that the Indian 
government unilaterally designated Cyprus as a ‘notified 
jurisdictional area’ in 2013 under section 94A of the Indian 
Income Tax Act,” he says. “According to the Indian gov-
ernment, the reason for doing so was that Cyprus was not 
providing information requested by the Indian tax authori-
ties under the double taxation treaty. 

“We make it clear that the Indian government’s action 
did not affect the availability of unilateral relief against 
Cyprus tax. Moreover, having regular consultation with 
Indian tax experts, we understand that the ‘notified area’ 
designation will have minimal, if any, impact on entities 
with real substance in Cyprus, and to that end we advise 
and assist our clients to furnish their investing Cyprus 
entities with real economic substance in line with OECD 
guidance.

“We hope that matters can soon be resolved – as 
Cyprus is the seventh-largest source of FDI for India the 
current situation is equally detrimental for India from an 
economic viewpoint.”

The firm is currently assisting a large Scandinavian cor-
porate client to secure qualified foreign investor status in 
India, working with an Indian law firm, tax consultants and 
a custodian bank. Cyprus has concluded DTAAs with 55 
countries, and its legal system is based on common law.

Neocleous says the overt reason for the notified area 
designation, namely failure to exchange information, 
seems to have been rectified, since the OECD Global 
Forum on Transparency and Exchange of Information for 
Tax Purposes has revised its phase 2 rating for Cyprus to 
“largely compliant”.

“To many observers it appears that the Indian govern-
ment is using the dispute as a means to exert pressure on 
Cyprus in negotiations regarding the [DTAA],” he says.

BVI/Cayman

John Rogers, managing partner of Walkers’ Singapore 
office, says that because Walkers has business in Asia, 
and because India is a major emerging market, “we’ve 
tried to find ways to be relevant and increase our India-
related revenue”. Walkers, which has been in Hong Kong 
since 2003 and Singapore since 2009, acts for Asian 
clients in the Cayman Islands, British Virgin Isands (BVI), 
Jersey and Ireland.

“What drives our business is cross-border activity,” 
Rogers says. “So we have US funds that are set up for 
PE investors who have an idea of investing in India, and 
Cayman is the most commonly used fund domicile.”

Cayman Islands and BVI companies pay no corporation 
tax, income tax, capital gains tax or inheritance tax. Both 
jurisdictions have independent legal and judicial systems, 
which are based on English common law. Each has a right 
of final appeal to the Privy Council in London.

Says Moller at Appleby: “BVI and the Cayman Islands, 
where we have long-established offices, have become 
the leading offshore jurisdictions without DTAAs in place. 
India’s private equity boom has led to the formation of 
Cayman-domiciled special purpose vehicles, while BVI is 
popular as a destination for outward foreign direct invest-
ment by Indian corporations.”

We have US funds that are 
set up for PE investors who 
have an idea of investing in 
India, and Cayman is the most 
commonly used fund domicile
John Rogers
Managing Partner 
Walkers (Singapore office)

Unfortunately the Cyprus-India 
double tax treaty is currently 
inactive, thus from a corporate 
point of view there are no 
exceptional advantages
Polakis Sarris
Managing Partner 
Polakis Sarris & Co
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Susan Lock, a partner at Campbells’ Grand Cayman 
office, says the firm has acted for several leading invest-
ment managers out of India, assisting with setting up open-
ended investment funds structured as exempted compa-
nies and segregated portfolio companies, and regulated as 
mutual funds under the Mutual Funds Law. The firm also 
assists Indian entities with other forms of financing, such as 
convertible note issuances, where Cayman Islands compa-
nies issue notes pursuant to a note purchase agreement.

Lock points out that the Securities and Exchange Board 
of India (SEBI) recognizes the Cayman Islands regulator, the 
Cayman Islands Monetary Authority (CIMA). “CIMA regu-
lates the financial services industry in the Cayman Islands 
to maintain a first class financial system,” she says.

Don Ebanks, managing director of DMS Offshore 
Investment Services in the Cayman Islands, says the 
jurisdiction is of particular interest to India-related alter-
native funds, and as a domicile for multinational busi-
nesses with India-based assets. “For funds, Cayman 
is the dominant player and default choice for offshore 
alternative funds, with long experience in hedge funds, 
structured credit and PE.”

DMS was recently involved with a number of hedge 
funds investing into India markets, which obtain exposure 
through participation notes (P notes). “Trading by Cayman 

funds in listed securities in India is subject to restrictions, 
so P notes are typically used,” he says. “The fund, and 
therefore its investors, are exposed to broker credit risk, 
as the P notes are issued by the broker after they pur-
chase securities on the exchange in India.

“For funds, the first concern is open versus closed end. 
Open-ended funds (with redemption rights) typically have 
to register with and be regulated by CIMA, while closed-
end funds, typically PE, do not need to do so. Managers 
should be aware that most Cayman fund vehicles will have 
to deal with international tax compliance regulations.”

Richard Addlestone, the partner in charge of the India 
Group, and Nigi Cherayath, at Solomon Harris in Cayman 
Islands, say Cayman Enterprise City (CEC) offers Indian 
IT companies easy and cost-effective establishment of a 
genuine physical presence with staff and offices to gener-
ate an active business income in the Cayman Islands. 

“The companies establishing in CEC can take advan-
tage of Cayman’s jurisdictional benefits along with a 
series of exclusive concessions granted by the Cayman 
Islands government. There are no issues obtaining work/
residency visas for Indian nationals and this may be of 
particular interest to those who have had difficulties get-
ting H-1B and L-1 visas for the US. You can obtain work/
residency visas for your staff within five working days.”

The Dubai International Financial Centre (DIFC) fol-
lows common law principles in the midst of a region that 
adheres to Islamic law, has no income tax or exchange 
controls and allows 100% foreign ownership.

The free zone is selling itself to Indian investors as a 
gateway to the Middle East and Africa, and to that end 
sent a delegation last August to India to drum up busi-
ness. Indian financial companies have a big presence in 
the DIFC and at least 20 Indian banks have operations 
in the zone.

Jody Waugh, a partner in the banking and finance 
practice at Al Tamimi & Co in Dubai, says that as the 
DIFC is primarily a financial centre, while it is possible 
to set up certain non-regulated entities, the focus is on 
regulated entities undertaking financial activities. 

“The DIFC offers an avenue for such entities to set up 
a presence in the UAE where, in many cases, onshore 
licensing may not be possible or practical. It also offers 
100% foreign ownership, tax-fee status, a common law 
system based on English law, its own court system and 
a very well regulated system overseen by the DFSA 
[Dubai Financial Services Authority],” Waugh says.

“We act for all of the Indian banks operating in the 
DIFC so have regular flow of work and deals from those 
clients. Much of this work is focused on the DIFC and 
UAE, occasionally having an Indian element.” 

Al Tamimi acts for SBI, ICICI, Axis Bank, IDBI, UBI, 
Punjab National Bank, Bank of India, Bank of Baroda 
and Exim Bank. Waugh says the work includes DIFC 
establishment and licensing, DIFC regulatory advi-
sory work, lending transactions (working capital, trade 
finance and development finance), medium-term note 
programmes issued by the DIFC branch, UAE security 
creation, and litigation and recovery.

DIFC focus on banks
Centre attractive for regulated entities’ financial activities

The DIFC offers … 100% foreign 
ownership, tax-fee status, a 
common law system based 
on English law, its own court 
system and a very well regulated 
system overseen by the DFSA 
Jody Waugh
Partner
Al Tamimi & Co
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Jersey

Richard Corrigan, deputy CEO of 
Jersey Finance, says cross-border 
investment is increasingly important in 
the Indian context, with the Indian gov-
ernment’s liberalization of requirements 
in certain sectors to encourage FDI. 

“Jersey has consistently been an early 
adopter of international standards. It is 
fully aligned with the highest standards 
of the anti-money laundering EU direc-
tive, was the first offshore finance centre 
to become a full signatory to the IOSCO 
[International Organization of Securities 
Commissions] multilateral treaty, and 
has signed in excess of 40 international 
tax agreements. Jersey is also a signa-
tory to FATCA and CRS, the new model 
for international information exchange.”

Corrigan notes that 2015 saw a rise 
in sophisticated family office business 
for ultra-high net worth individuals in 
India, as the concept of family offices 
gains traction in the region. “Firms in 
Jersey have been reporting greater 
demand amongst Indian family clients 
for investment advisory services, as well 
as other key services such as family 
governance.

“We are seeing a growing number of 
Indian companies looking to tap into investment capital 
in overseas markets through Jersey, particularly given 
changes to Indian regulations that give privately held Indian 
companies a two-year window to raise capital by directly 
listing on overseas markets without first listing in India.”

Isle of Man

Steven Beevers, head of special projects at the Isle of 
Man’s Department of Economic Development, says the 

jurisdiction has the unique advantage of being a low tax 
(0% on company profits) location with EU market access 
for goods (goods being treated as within the customs and 
VAT union). 

“The jurisdiction signed up to FATCA, CRS, TIEAs [tax 
information exchange agreements], etc., and clients must 
be prepared to recognize this is the new international norm. 
There is no DTAA with India at present, so some transac-
tions/deals with Isle of Man may involve other country 
structures, for example in Mauritius or Singapore,” he 
says.

Moving forward

So, with India’s push to increase foreign investment 
and all these jurisdictions scrambling to comply with new 
international prescriptions for transparency (with varying 
degrees of success), will the inward flow of capital drive 
more demand for offshore services in India? 

Shroff concludes: “We already are witnessing increasing 
foreign investment and collaboration on key infrastruc-
ture projects in India. There is a lot of positive movement 
around [Prime Minister Narendra] Modi’s proposition of 
‘Make in India’ and ‘Start-up India’, the idea seems to be 
converging in everyone’s minds, and this will translate into 
increased demand for knowledge sharing and offshore 
services.”

On the flipside, he says there will be more demand from 
India for offshore structures as companies go global. “But 
there always has to be commercial substance in such 
structuring. There are a number of factors such as limited 
liability of the investors, commercial convenience and tax 
efficiency, that one needs to consider, especially on the 
home front.” g

Island hoppIng: Indian family clients are heading to Jersey for investment 
advisory services, as well as guidance on family governance.

We are seeing a growing 
number of Indian companies 
looking to tap into investment 
capital in overseas markets 
through Jersey 
Richard Corrigan
Deputy CEO
Jersey Finance
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T he Insolvency and Bankruptcy Code, 2015, which 
was introduced in parliament in December 2015, pro-
poses large-scale reforms to India’s corporate insol-

vency regime. If implemented in its present form, the code 
will significantly impact the promotion of credit markets and 
entrepreneurship.

The Sick Industrial Companies Act, 1985 (SICA), is currently 
the only law that deals with resolving insolvency. However, 
it applies only to industrial companies and excludes a large 
number of businesses. The trigger event for initiation of pro-
ceedings under SICA is based on a test of erosion of net worth, 
which does not facilitate timely resolution of the problem.

The proposed code will apply to a wide range of corporate 
debtors and will cover all forms of businesses. It will allow 
proceedings to be initiated on the occurrence of any payment 
default, thus facilitating early intervention by stakeholders.

Further, SICA allows the “management”, i.e. the board 
of an industrial company, to remain in control of the com-
pany during its rehabilitation. Several law reform commit-
tees have pointed out that this feature of SICA (along with 
the provision for an automatic stay on legal proceedings, 
known as a moratorium) was a key factor that led to the 
failure of the SICA regime. Although the code also provides 
for a moratorium during the resolution process to facilitate 
orderly conduct of proceedings, the management’s powers 
will be suspended during the insolvency resolution process 
and the company will be under the control of an independ-
ent resolution professional.

Displacement of the existing management (albeit tem-
porarily) during the resolution process is one of the most 
important features of the code. It has been argued that 
the code should have followed Chapter 11 of the US 
Bankruptcy Code, which allows the management to retain 
possession of the company during the resolution process. 
The SICA experience suggests that this may not be a viable 
proposition for India, as a debtor-in-possession system can 
work only when a company’s management is not controlled 
and supervised by its promoters (as is the case with many 
family-owned businesses in India).

A further problem with SICA was its pro-rehabilitation 
bias. SICA was enacted to solve the problem of “industrial 
sickness”. The adjudicating authorities and courts under 
the SICA regime used this justification to allow rehabilitation 
packages for several non-viable companies, which led to 
complete failure of the system. The code provides that deci-
sions relating to the viability of a corporate debtor will not 
be taken by an adjudicator but by a committee of financial 
creditors, such that market forces (and not courts) will deter-
mine if a company deserves to be revived or liquidated.

Although the Companies Act, 2013, includes a chapter on 

insolvency resolution, it does not address the most impor-
tant issues responsible for the failure of the existing regime. 
For instance, the Companies Act does not provide for dis-
placement of the management in all cases. Such displace-
ment can take place only under directions of the adjudicat-
ing authority (which makes the system highly susceptible to 
litigation). Thus, the Companies Act does not address the 
most problematic part of the SICA regime.

Further, the Companies Act provides for five decision 
points during the rescue process: admission of proceedings; 
declaration of sickness; examination of viability and decision 
on whether to rescue or liquidate; preparation and approval 
of a scheme by the creditors; and approval of the scheme by 
the adjudicator. Since four of these decision points involve 
an order from the adjudicator, recurrent appeals and litiga-
tion are possible. The entire process can take about a year, 
or more if any of the intervening decisions are challenged.

In contrast, the code provides for a streamlined and objec-
tive process with just two major decision points involving a 
judicial order, i.e. admission of the case and approval of the 
resolution plan. Once a case has been admitted, the resolu-
tion plan needs to be finalized within 180 days (extendable 
by 90 days in complex cases), failing which the company 
automatically goes into liquidation.

The Companies Act, 1956, provides that a company may 
be liquidated if it is unable to pay its debt. This provision has 
been retained in the new Companies Act. Whether a company 
is unable to pay its debt is to be determined by an adjudica-
tor. Currently, the liquidation of assets is carried out by official 
liquidators, who are severely under-resourced and overbur-
dened, creating significant delays in the liquidation process.

To address this, the code provides that a committee of 
financial creditors will determine whether a company should 
be liquidated. This will ensure that liquidation becomes an 
objective commercial decision and not subject to other 
considerations. Further, the liquidation of assets will be car-
ried out by a regulated but independent insolvency profes-
sional whose fee will be proportionate to the recoveries and 
the speed at which the job is completed.

Market forces should improve the efficiency and transpar-
ency of the insolvency resolution and liquidation process in 
India. The code contains significant improvements to India’s 
corporate insolvency regime, which could generate positive 
outcomes for the economy in the long run. g

Proposed changes to the insolvency regime will  
boost credit markets and entrepreneurship,  
argues Debanshu Mukherjee 

Decoding the bankruptcy code

Debanshu Mukherjee leads the financial regulation and corporate law 
work at the Vidhi Centre for Legal Policy, a New Delhi-based think-tank. He  
advised the Ministry of Finance in designing and drafting the code. The 
views expressed here are personal.
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I n September 2015, Baring Private Equity Asia acquired 
India’s largest cash management company, CMS Info 
Systems. The deal was significant for both Baring 

and the seller with the largest stake in the company, 
Blackstone Group. Blackstone offloaded its 53% holding 
valued at around US$300 million in what was its most 
successful exit in India, and Baring successfully fought 
off competition from at least two other private equity (PE) 

funds in its effort to get control.
The deal is also typical of the deals increasingly being 

struck in India, where in the absence of viable exit routes 
available in other jurisdictions, PE investors sell their stake 
to other PE investors. 

“Five years ago there were no such deals, but nowadays 
you see at least half a dozen such deals each year,” says 
Ravindra Bandhakavi, a partner at Trilegal.

Regulatory hurdles may be less daunting than other problems  
plaguing private equity investors

Rebecca Abraham reports

Funds in flux
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Tough environment

India is a tough environment for funds. Not only are 
there persistent concerns about high valuations, but the 
general partners who manage the funds may be fishing 
in a small pond as they seek out good quality deals.

According to McKinsey & Co, India had 10,440 com-
panies with between US$25 million and US$500 million 

in revenue in 2013, excluding state-owned entities and 
publicly listed companies, while China had 41,150 and 
Russia had 16,700. As for larger companies, there were 
about 270 private companies with revenues over US$125 
million in India, compared with 1,295 in Brazil, 7,680 in 
China, and 3,430 in Russia.

Given this situation, PM Devaiah, partner and general 
counsel of Everstone Capital Advisors, says investors 
need to be innovative.

“I see a lot of merit in investors creating a company 
rather than chasing a few deals that are being chased 
by everybody,” says Devaiah. He cites the example of 
Indostar – a non-banking financial company that was 
created by Everstone, Goldman Sachs and three other 
financial investors, and in which the funds continue to 
hold a stake. 

Regulations

A lack of clarity dominates the regulatory and legal 
landscape faced by investors. 

“The very fact that a regulator makes a regulation and 
then issues a clarification is an indication of the fact that 
the regulations were not written clearly in the first place,” 
remarks Devaiah.

While issues about the enforceability of put options 
in investor agreements – typically used to provide exits 
for funds – were largely settled by the Securities and 
Exchange Board of India in 2013, questions remain 

Nowadays you see at least  
half a dozen deals [between  
PE funds] each year
Ravindra Bandhakavi
Partner
Trilegal
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about whether investors can have assured returns on 
their investment.

The concept of control also needs greater clarity as 
different regulators interpret it differently. Bandhakavi at 
Trilegal points out that a PE investor who has 10% stake 
and some consent rights will have to obtain approval 
from the Competition Commission of India.

But the general consensus is that while the regula-
tory and legal environment can be trying it is not a deal 
breaker.

“Deals fall through in India not because of regulations, 
but because of valuations,” says Vaishali Sharma, a part-
ner at Agram Legal Consultants.

Exits are a challenge

Hurdles at the exit stage are significant, but as Harish 
Narasappa, a partner at Samvad Partners who has 
advised on several PE deals, points out, “that is not pre-
venting people from putting in money”. 

The initial public offering (IPO) route is rarely contem-
plated as IPOs tend to have a poor track record in India, 
with share prices falling after their stock market debut. 
Institutional investors are few and far between and usu-
ally cannot support the big flotation that would be nec-
essary for investors to make an orderly exit.

As a result, e-commerce companies such as Flipkart 
and Snapdeal are said to be exploring listing outside 
India, in places where the depth of the stock market will 
make it possible to get better valuations. Current regula-
tions allow for such exits.

A general permission for companies to list on stock 
exchanges outside India without a pre-existing or simul-
taneous listing in India came into effect in December 
2014. A subsequent change of regulations – through a 
press note issued by the Department of Industrial Policy 
and Promotions, dated 24 November 2015 – has made 
it possible for a swap from an onshore to an offshore 
entity.

In December 2015, Azure Power Global, a Mauritius-
based company set up in June 2015 as the holding com-
pany of a privately held clean energy company, Azure 

Power India, registered to do an IPO on the New York 
Stock Exchange. The proceeds of the IPO, expected to 
raise US$100 million, will help pay for the expansion of 
Azure Power India, which has been operating in India 
since 2009 and has financing from the World Bank. 

“We see a lot more of this happening because inves-
tors are finding it easier to access capital markets out-
side India,” says Bandhakavi at Trilegal, which was one 
of six law firms that advised Azure Power Global.

What lies ahead?

Until around 2008 the real estate sector was the recipi-
ent of most of the PE investments coming into India. The 
tide has since turned and investors look mostly at India’s 
technology and e-commerce sectors. This is expected 
to continue as entrepreneurial activity in these areas 
flourishes and startups vie for funding from both venture 
capital funds and PE funds.

Banking is another sector that is expected to see 
increased activity as some of the companies that were 
recently issued banking licences are backed by PE 
investors. 

Another key development is the dominance of control 
deals, where an investor buys out other investors or 
acquires a majority stake. This is expected to continue 
as investors seek to be more than just providers of capi-
tal, and look to bring about positive change in the com-
panies in which they invest. 

The Insolvency and Bankruptcy Code, 2015, recently 
introduced in parliament, if implemented in its current 
form, will mean large-scale reforms to India’s corporate 
insolvency regime. This could trigger leveraged buyouts, 
which could spell opportunities for PE investors. 

In the meanwhile, PE funds will continue to seek out 
control deals, and technology and e-commerce compa-
nies will continue to be the main targets. 

For one in-house lawyer at a PE fund, who (under-
standably) did not want to be named, this is partly 
because companies in the traditional sectors continue to 
be dominated by promoters who have strong personali-
ties and “tend to do whatever they want to do no matter 
what the contract says and if they do there is nothing we 
can do anyway”. g

Deals fall through in India not 
because of regulations, but 
because of valuations
Vaishali Sharma
Partner
Agram Legal Consultants

I see a lot of merit in investors 
creating a company rather than 
chasing a few deals that are 
being chased by everybody
PM Devaiah
Partner & General Counsel
Everstone Capital Advisors
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An inside look at how and why a Shree Renuka Sugars subsidiary is  
filing for bankruptcy protection in Brazil

By Vandana Chatlani

I n 2010, Shree Renuka Sugars made waves when it jour-
neyed to Brazil to purchase stakes in Grupo Equipav 
Açúcar e Álcool and Vale do Ivai, two local sugar and 

ethanol producers. The US$332 million investment, origi-
nating from Belgaum in northern Karnataka, was India’s 
largest in Brazil at the time and was expected to break new 
ground in agribusiness between Brazil and India accord-
ing to Pedro Aguiar de Freitas, a senior partner at Veirano 
Advogados, who advised Renuka on the deal.

Six years later, a bitter reality has eclipsed this promis-
ing forecast. Brazil’s declining economy and depreciat-
ing real hit Renuka hard, while surplus sugar production 
added further woes. According to the company, raw 
sugar prices plummeted to a record low at the end of 
August 2015 due to higher than estimated sugar produc-
tion in India, Brazil and Thailand. On the flip side, future 
sugarcane yields in Brazil may be threatened by drought 
conditions. 

The bitter end? 
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Renuka’s Brazilian subsidiaries reported a loss of around 
`15.8 billion (US$233 million) for the year ended 31 March 
2015 on account of lower earnings before interest, tax, 
depreciation and amortization, and high foreign exchange 
variation charges.

Unable to repay its loans, the Indian company’s Renuka 
do Brasil subsidiary became the target of lawsuits by banks, 
which sought to seize its produce. India Business Law 
Journal attempted to speak to Shree Renuka Sugars founder 
Narendra Murkumbi and Renuka do Brasil’s legal director 
Tony Rivera, but were directed to a company spokesperson. 
“Renuka do Brasil filed for judicial recovery as a last resort, 
mainly to shield itself from all these various cases,” says 
Renuka’s spokesperson, who asked not to be named. “There 
was a lot of pressure around the middle of 2015 from banks 
filing for interim relief. We tried to delay Chapter 11 as much 
as possible but the situation was no longer sustainable.”

Renuka isn’t alone in its struggle to remain afloat in Brazil. 
It may be among the first few multinational companies to 
file for bankruptcy protection, but it is one of an estimated 
70 companies in the sugar industry to do so.

In the parent company’s 2015 annual report, Murkumbi 
said Renuka was “constantly working with our banks both 
in India and Brazil to find lasting solutions for our high 
leverage which has further increased due to losses in the 
last two years. I am confident that together, and with the 
government’s support, we can solve the myriad of industry 
problems through our collective resolve.”

The road to recovery

The judicial recovery process in Brazil is a court-su-
pervised arrangement regulated by the Bankruptcy Code 

and is based on a version of US Chapter 11 provisions. 
Introduced in 2005, the process is gaining popularity 
among ailing companies because of the benefits it pro-
vides for debtors. “Companies are increasingly accessing 
the judiciary to reorganize,” says Antonio Giglio, a part-
ner in the banking and restructuring group at Demarest 
Advogados in Sao Paolo. “Of course, some companies 
try to avoid filing for bankruptcy protection because it’s a 
costly process that takes time.”

However, the advantages may be worth the extra expense 
as debtors gain protection which would usually be unac-
ceptable or unavailable under extra-judicial negotiations 
or restructuring. For example, under judicial recovery, a 
debtor receives an automatic stay against all lawsuits and 
executions. It also has the ability to generate funds to help 
with cash flow during the proceedings and can enjoy pro-
tections which are similar to the “debtor-in-possession” 
concept in the US. In short: “Judicial recovery is helpful 
because it gives you protection and breathing space,” says 
Renuka’s spokesperson.

Only debtors may file for judicial reorganization, provided 
that they have not recently been subject to liquidation or a 
judicial reorganization. In addition, the debtor’s managing 
officers or controlling partners cannot have been convicted 
of a bankruptcy crime. 

Renuka do Brasil filed for protection in the Sao Paulo 
State Court of Appeals on 28 September 2015 and the 
court granted it on 5 October. “We believe that judicial 
reorganization is the best way to … protect the company 
and provide a path to its eventual turnaround,” said Rivera, 
shortly after the court decision.

Laying down a plan

The recovery proceedings commenced immediately 
giving Renuka do Brasil 60 days from the 5 October start 
date to come up with a “reorganization plan” to present to 
its creditors. All lawsuits against it were automatically sus-
pended for 180 days, aside from suits involving claims that 

Renuka do Brasil filed for judicial 
recovery as a last resort, mainly 
to shield itself from … various 
[lawsuits] … Judicial recovery is 
helpful because  
it gives you protection  
and breathing space
Spokesperson
Shree Renuka Sugars

What we see in terms of big 
group companies like Renuka 
is an intensive negotiation 
process between the debtor 
and the major stakeholders of 
the company
Antonio Giglio
Partner
Demarest Advogados

Quick facts

Shree Renuka Sugars:

Operates seven sugar mills in India, four in Brazil•	
Has 2,008 employees in India and 7,909 in Brazil•	
Holds 100% of Renuka Vale do Ivai and 59.4% of •	
Renuka do Brasil 

Brazilian entities have a combined sugarcane 
crushing capacity of 13.6 million tonnes a year.

Brazil produces 313 MW of electricity from ethanol, 
with an exportable surplus of 221 MW.
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were not subject to the judicial reorganization, 
or claims related to amounts that had not been 
determined.

“In general, reorganization plans need to lay 
out payment conditions for each class of credi-
tors,” says Guilherme Bechara, a senior associ-
ate in the banking and restructuring practice at 
Demarest. “This is the core structure of the plan. 
Big companies like Renuka try to show creditors 
that they will take internal measures to improve 
the business, and sometimes reorganization 
plans provide a cash flow forecast. They usually 
deal with the business of the company and how 
it will be conducted after the conclusion of the 
reorganization.”

More than half of the company’s creditors must 
approve the plan in order for it to be accepted. 
Approval is not necessarily straightforward, but 
as Giglio explains, rejection of a plan is highly 
unlikely. “According to our law, if the creditors 
reject the reorganization plan, then the proceedings are 
automatically converted to liquidation and often everyone 
wants to avoid that.” 

Because the debtor has only 60 days to file its plan, there 
usually isn’t time to negotiate all the terms contained in the 
document. “The plan may be amended one, two or three 
times until the creditors feel they are getting more favour-
able treatment,” says Giglio. “What we see in terms of big 
group companies like Renuka is an intensive negotiation 
process between the debtor and the major stakeholders of 
the company.”

Renuka do Brasil, with guidance from lawyers at Dias 
Carneiro Advogados, has proposed various payment terms 
depending on the creditors in various classes. “Some of 
the creditors, most of whom are Brazilian banks, disputed 
the nature and amount of loans listed to Deloitte, which 
was appointed by the Sao Paolo Court of Appeals as the 
judicial administrator,” says Renuka’s spokesperson. “We 
are still in negotiation with the banks on a repayment plan 
that is acceptable. The next stage will see a list of creditors 
published and following this, the creditors can ask for clari-
fications or file any objections they may have. This will be a 

court-supervised process. We expect the list of creditors to 
be published fairly soon.”

Bechara says it normally takes between three and 
seven months from the date of the plan filing until creditor 
approval is granted.

A good time to buy?

Debtors aren’t the only ones who find the judicial protec-
tion process appealing. Investors looking to pick up assets, 
too, have reason to appreciate it. 

Asset sales conducted in the context of the reorgani-
zation process in essence follow the standard steps of 
negotiation, due diligence and other exercises, combined 
with some added steps relating to the reorganization pro-
ceedings. “There is an auction which happens under the 
court’s supervision whereby potential buyers make offers,” 
says Bechara. The best offer – the one that maximizes the 
value of the assets – is selected as the winner. After this, 
the buyer and debtor execute the customary contracts to 
reflect the sale. “In this case, you have a court decision 
approving the sale and granting the buyer benefits of the 
law in terms of insulation of labour and tax liabilities. So you 
set aside the succession risks.” 

Buyers normally succeed sellers in terms of rights and 
obligations related to the business unit, plant or establish-
ment they have purchased. But as Giglio explains, Brazilian 
law protects buyers who purchase assets in the context 
of the reorganization process from the usual labour and 
tax liabilities “to stimulate businesses to continue and to 
encourage purchasers to buy under the judicial recovery 
scenario. Otherwise no one would invest.” He adds: “The 
fact that the US dollar is very high in Brazil compared to the 
real means it is even cheaper for investors to enter and buy 
assets of good quality in a good situation without succeed-
ing the debtor. We see this as something that will occur 
often in Brazil from this year onwards.”

Renuka do Brasil seems confident that its parent is 
committed to rescuing its operations. “Renuka’s Indian 
shareholders really want it to do well because they believe 
in the company,” says Renuka’s spokesperson. “They are 
committed to making Renuka do Brasil a profitable and 
successful business in Brazil.”

Whether the Brazilian company will hive off any of its 
assets remains to be seen. g

[Asset sales within a 
reorganization grant] the buyer 
benefits … in terms of insulation 
of labour and tax liabilities
Guilherme Bechara
Senior Associate 
Demarest Advogados

sweet rewards: Investors buying assets in the context of the 
reorganization process in Brazil can gain labour and tax benefits.
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India Business Law Journal surveys in-house counsel and other legal 
professionals to identify the leading law firms of 2015  

in a wide range of practice areas

Rebecca Abraham reports
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F
or corporate law firms across India, 2015 was 
a year unlike any other. The implosion in May 
of what was India’s largest firm, Amarchand 
Mangaldas, created two entities along with new 
opportunities for lawyers and other firms. Mid-

size and smaller firms were forced to watch their backs as 
firms went on hiring sprees.

It is against the backdrop of a market in some turmoil 
since May that we present India Business Law Journal’s 
2015 Indian Law Firm Awards. We recognize one law firm 
of the year, six best overall law firms, six winners in 19 
practice areas, and highlight three best new firms.

Law firm of the year

Winner

AZB & Partners 

The year gone by was good for AZB & Partners. The 
firm, which has about 300 lawyers, has been seen as a 
go-to firm for mergers and acquisitions since its early days, 
but has over the years widened it practice and earned its 
place as one of India’s most respected law firms. “They are 
one of the most responsive, cost-effective and intelligent 
firms we have ever worked with,” says V Srinivasa Rangan, 
executive director at HDFC, a leading provider of housing 
finance in India.

Feedback suggests that a large part of the credit for this 

goes to managing partner Zia Mody, who is widely seen 
as the face of AZB & Partners, which she heads along 
with founding partner Bahram Vakil and senior partner 
Ajay Bahl. Mody “will ensure the firm delivers top-notch 
service,” says Suneet Weling, executive director at Kotak 
Mahindra Capital.

[AZB & Partners is] one of the 
most responsive, cost-effective 
and intelligent firms we have 
ever worked with 
V Srinivasa Rangan 
Executive Director 
HDFC
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Clients have included Reliance Industries, which AZB 
& Partners advised on overseas bond issues; Modere, a 
US-based personal care and household products com-
pany, which it assisted on an internet domain name dis-
pute; and Hind Terminals, which it advised on two railway 
siding usage/sharing agreements. 

“The quality of service was excellent … the outcome 
resulted in considerable benefits to our company,” 
remarks Anand Kalaskar, CEO of Hind Terminals, who 
adds that he found senior associate Qais Jamal, who 
heads of the firm’s mining and infrastructure law practice, 
“to be very knowledgeable and [have a] clear understand-
ing of our business”. 

AZB & Partners worked on documentation for several 
capital market issuances including that of Nuziveedu 
Seeds, which got the go-ahead for an IPO in August 
2015. Praising the firm for its “consistent team approach 
[which] gives comfort to the client and a sense of being 
in safe hands”, Sandhya S, vice president for finance 
and accounts at NSL Group, to which Nuziveedu Seeds 
belongs, commends partner Varoon Chandra, in particu-
lar, for becoming “part of the client while protecting the 
interest of the client”. Echoing these sentiments about the 
firm’s capital markets practice, Weling at Kotak Mahindra 
Capital says: “AZB was on top of issues and pulled out all 
stops to get deadlines met”.

As a result of the impressive depth and breadth of the 
firm’s expertise it was involved in 21 of India Business Law 
Journal’s 50 deals and cases of the year 2015 (see our 
December 2015/January 2016 issue). AZB & Partners also 
picks up seven practice area awards in our Indian Law 
Firm Awards below.

Best overall law firms

Winners

AZB & Partners

Cyril Amarchand Mangaldas

J Sagar Associates

Khaitan & Co

Luthra & Luthra

Shardul Amarchand Mangaldas & Co

The emergence of Cyril Amarchand Mangaldas and 
Shardul Amarchand Mangaldas & Co has prompted a 
recalibration of positions among India’s top law firms. So 

for the first time since India Business Law Journal’s Indian 
Law Firm Awards began in 2009, there is a change in the 
ranks of our best overall law firms. The winning firms in 
this category for 2015 are: AZB & Partners (as described 
above), Cyril Amarchand Mangaldas, J Sagar Associates, 
Khaitan & Co, Luthra & Luthra and Shardul Amarchand 
Mangaldas & Co.

Cyril Amarchand Mangaldas (CAM), headed by Cyril 
Shroff, is well regarded by both Indian and international 
corporate clients. The firm, which has grown out of the 
erstwhile Mumbai-centred operations of Amarchand 
Mangaldas, now has nearly 600 lawyers and a new office 
in New Delhi. Thanks to a formidable depth and width of 
expertise, the firm routinely advises on some of India’s 
most complex and challenging transactions. Clients have 
included Daiichi Sankyo, when it offloaded its stake in 
Sun Pharma (seen as India’s largest bulk deal); Adani 
Ports & Special Economic Zone, in its debut on the US 
dollar bond market; and Infosys, when it acquired Panaya, 
a US-based provider of automation technology for large-
scale enterprise software management.

“They come out with [an] acceptable solution for every 
problem,” says G Ramaswamy, national head at Bennett 
Coleman & Co’s Brand Estate, who used the firm for its 
insurance and reinsurance expertise. A client who uses 
CAM for general corporate, taxation, employment and 
real estate advice says that CAM lawyers have “come to 
form a solid backbone for the challenges which our busi-
ness has faced”.

CAM (or its predecessor) was legal counsel on 18 of 
India Business Law Journal’s 2015 Deals of the Year and 
receives eight practice area awards in our Indian Law Firm 
Awards.

J Sagar Associates (JSA) continues to be recognized 
as one of India’s top-tier law firms. Over the past year, cli-
ents of the 350-lawyer firm have included ACI, which JSA 
successfully defended against charges of abuse of domi-
nance and anti-competitive vertical restraint before the 
Competition Commission of India; the Hewlett-Packard 
group, which it advised on the split of its technology and 
telecom network infrastructure across India; and Louis 
Dreyfus Armateurs, for which JSA is the sole instructing 
counsel in its claim against the Indian government in an 
international bilateral investment treaty arbitration.

A client who used the firm for its restructuring, refinanc-
ing and insolvency services commends it for being “very 
on the ball with very clear and practical advice” and praises 
Mumbai-based partner Aashit Shah as being “extremely 
hands-on and committed to the deals he is on”.

India Business Law Journal’s Indian Law Firm Awards 
have been presented annually since 2009. As in previ-
ous years, the winners were selected based on votes, 
references and qualitative information received from in-
house counsel and other legal professionals in India and 
around the world.

A voting form was posted on our website between 
November 2015 and early January 2016, and thousands 
of in-house counsel, lawyers at international law firms and 

other India-focused professionals were invited to vote. At 
the same time, Indian law firms were invited to make sub-
missions in support of their candidacy for awards. 

These submissions, combined with research by India 
Business Law Journal’s editorial team, played a support-
ing role in the judging process. All Indian law firms were 
automatically eligible for inclusion in the awards proc-
ess. As always, there were no entry fees or any other 
requirements for entry.

The judging process
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The firm opened an office in Ahmedabad in January 
2015 and now has seven offices across India. Mumbai-
based partner Dina Wadia and Gurgaon-based Shivpriya 
Nanda became joint managing partners in January 2016. 
JSA was legal counsel on five of India Business Law 

Journal’s 2015 Deals of the Year and receives five practice 
area awards in our Indian Law Firm Awards.

Khaitan & Co’s stock among clients both in India and 
outside continues to rise. Clients have included a consor-
tium of lenders led by Axis Bank, which advanced a term 
loan facility to Oasis Realty for the construction in Mumbai 
of what will be India’s second-tallest building; Inox Wind, 
for which it was domestic legal counsel on its very suc-
cessful US$164 million IPO; and GlaxoSmithKline, in a 
three-part global transaction with Novartis, worth over 
US$20 billion. 

Clients commend the firm for its expertise. “I would not 
hesitate to recommend Khaitan’s banking practice with 
confidence to Western firms wishing to do business in 
India,” says Nicholas Benedict, co-founder and CEO of 
Allecra Therapeutics.

Suyash Valanju, principal legal counsel for pharmaceu-
ticals at Novartis India, says he would “without a doubt” 
recommend principal associate Shailendra Bhandare. “[I] 
find him to be exceptionally honest, practical and bal-
anced in providing his counsel on any matter.”

Mark Ziekman, a partner at CMS Derks Star Busmann 
in Amsterdam, commends the firm for delivering “quality 
under high pressure [in] a complicated matter”. Singling 
out partner Rabindra Jhunjhunwala, Ziekman says: “He 
truly acted as a spider in the web and managed all Indian 
aspects of this transaction.”

Khaitan & Co has been augmenting its expertise across 
its offices and has made several strategic lateral hires. 

I would not hesitate to 
recommend Khaitan’s banking 
practice with confidence to 
Western firms wishing to do 
business in India
Nicholas Benedict
Co-founder and CEO
Allecra Therapeutics
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The firm was legal counsel on six of India Business Law 
Journal’s 2015 Deals of the Year and receives five practice 
area awards in our Indian Law Firm Awards.

Luthra & Luthra is well regarded by both domestic and 
international clients. The firm was the sole counsel to a 
consortium of 22 lenders led by State Bank of India in the 
structuring of senior and subordinated term loans. It also 
advised on several capital market transactions, including 
the draft prospectus filings of RBL Bank and Catholic 
Syrian Bank.

The firm recently acted for Tata Advanced Systems in 
setting up a joint venture with Boeing, which was the first 
investment by a defence major in an Indian joint venture 
since the recent lowering of barriers to foreign investment 
in the sector. 

Clients are complimentary. “The Luthra team was 
extremely competent, professional and efficient in han-
dling the transaction in a time bound manner,” says Vishal 
Sanghavi, principal executive officer for aerostructures at 
Tata Advanced Systems. Sanghavi commends partners 
Vaibhav Kakkar and Sundeep Dudeja, whom he describes 
as the “first port of call whenever we need evaluation of 
any legal nuances or advice with respect to our business 
operations”.

“The firm has some very sharp individuals,” says 
Dhananjay Shahi, general counsel at Religare Credit 
Advisors, who worked with Luthra & Luthra on a joint ven-
ture agreement in the insurance sector. Shahi says part-
ner Alina Arora’s “detailed approach is very comforting”. 
Mohit Malhotra, executive director at Godrej Properties, 
says that on real estate matters the firm has the “ability to 
deliver under tough deadlines and also ability to provide 
balanced viewpoint on transactions”.

Luthra & Luthra was legal counsel on four of India 
Business Law Journal’s 2015 Deals of the Year and wins 
awards in five practice areas.

Shardul Amarchand Mangaldas & Co (SAM), 
headed by Shardul Shroff, is the smaller of the two firms 
that emerged following the dissolution of Amarchand 

Mangaldas. Still, the 370-lawyer firm is seen as a power-
house of legal experience and expertise. 

Clients have included Nestlé India, which a team led by 
managing partner Pallavi Shroff successfully represented 
following central and state bans on its Maggi noodles; 
Videocon d2h, when it became the first Indian media 
company to be listed on the Nasdaq; and Vodafone 
India, for which it was sole transaction counsel when 
three Vodafone entities simultaneously issued US$1.4 
billion in non-convertible debentures and equity shares. 
Comments from clients include that advice received is 
“quick, well researched and responses are legally sound 
while being simple to understand”.

SAM has set up three offices in Mumbai and an office in 
Bangalore since May 2015. The firm (or its predecessor) 
was legal counsel on 10 of India Business Law Journal’s 
2015 Deals of the Year and it receives eight practice area 
awards in our Indian Law Firm Awards.

Aviation

Winners

Bhasin & Co

Dua Associates

Gagrats

Link Legal India Law Services

PDS Legal

Wadia Ghandy & Co

Bhasin & Co, a firm with offices in Delhi and Mumbai, 
has long years of aviation experience. Clients include Air 
India, for which it secured a favourable judgment before 
the Supreme Court regarding dismissal of the general 
secretary of an employees’ union for calling a strike after 
the crash of an aircraft in 2010. The firm reports it has 
entered into best friend relationships with law firms in the 
UAE, Singapore and the US.

Dua Associates, with more than 250 lawyers across 
a wide network of offices, is recognized for its aviation 
and aviation policy expertise. Its clients include Lufthansa 
Techink, which the firm advises on its activities and busi-
ness in India, and the Airports Economic Regulatory 
Authority of India. 

“The services and in-depth knowledge are exemplary 
and excellent,” says a senior legal counsel of a mainte-
nance, repair and overhaul provider, who wishes to remain 
anonymous. He describes partner Sita Khosla as “an 
excellent and outstanding lawyer, [who] has an in-depth 
knowledge of the business”.

Gagrats, a full-service Mumbai firm, continues to be 
recognized for its aviation expertise. A team led by princi-
pal partner Rustam Gagrat advises Jet Airways, including 
on the recent merger of Jet Airways and Jet Lite, and Jet 
Airways’ issue of non-convertible debentures.

Link Legal India Law Services is known for its advice 
to airports as part of its infrastructure practice and for 
its dispute resolution expertise for sectors including 
aviation.

PDS Legal is increasingly recognized for its aviation prac-
tice following the lateral hire of partner Vihang Virkar, whose 
expertise includes acquisition, financing and leasing of 
assets, and litigation. Clients include Go Air, Bhutan Air and 

[Partners at Luthra & Luthra are 
our] first port of call whenever 
we need evaluation of any legal 
nuances or advice with respect 
to our business operations
Vishal Sanghavi
Principal Executive Officer, 
Aerostructures
Tata Advanced Systems
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Deutsche Bank. The firm is also recognized for its taxation 
expertise and advises aviation clients on their tax as well as 
financing, leasing and litigation issues. “I could rely on them 
to guide us on aviation as well as manage the monitoring 
and administration of often long-drawn-out cases in India,” 
says Suruchi Rishi at Global Vectra Helicorp.

At Wadia Ghandy & Co, Mumbai-based partner Dhruv 
Khanna is recognized for his aviation expertise.

Banking & finance

Winners

AZB & Partners

Cyril Amarchand Mangaldas

J Sagar Associates

Juris Corp

Phoenix Legal

Trilegal

This is one of many practice areas where the largest firms 
are also the most sought after. However, expertise in every 
area is to be found in firms of all sizes.

Juris Corp has acted on several complex banking and 
finance transactions and clients are impressed. “Juris Corp 
provides world-class legal services in a cost-effective man-
ner,” says Partap Singh at Reliance Industries, who has 
worked with the firm on financing transactions for projects 
in the energy, petrochemicals and telecom sectors. Singh 
commends partners Veena Sivaramakrishnan and Shan 
Bottlewalla for being “very knowledgeable and experienced”.

Phoenix Legal has long been seen as a firm that punches 
above its weight and banking and finance is an area in which 
the firm has recognized expertise. “Despite us having been 
approached by numerous top law firms, we continue to work 
with Phoenix Legal,” says Anshuman Jaruhar, associate 

Juris Corp provides world-
class legal services in a  
cost-effective manner
Partap Singh
Head Legal – Treasury
Reliance Industries
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director, legal, at IFMR Capital. 
Shiv Gupta, CEO-designate at Sanctum Wealth 

Management, is also a fan. “I have been delighted by the 
service from Phoenix Legal, which has been characterized 
by clear and practical advice, often on very complex issues, 
backed by outstanding responsiveness and very high partner-
level engagement,” says Gupta.

Trilegal is also known for its expertise in banking and 
finance. The firm advised on the acquisition by funds asso-
ciated with Apax Partners of an equity stake in Shriram 
City Union Finance through a secondary market purchase. 
Trilegal reports that in view of Indian regulations this was a 
complex transaction that was undertaken through a Mauritius 
subsidiary.

An international client who has worked with the firm for 
over a year says: “Trilegal appear to be more meritocratic than 
other firms. They don’t and won’t waste your time. This is an 
extremely professional, diligent, industrious and personable 
team of lawyers.”

Capital markets

Winners

AZB & Partners

Cyril Amarchand Mangaldas

J Sagar Associates

Luthra & Luthra

S&R Associates

Shardul Amarchand Mangaldas & Co

S&R Associates continues to be seen as an exception 
to the rule that the best advisers in capital markets are to be 
found in the larger firms. The 55-lawyer firm with offices in 
Mumbai and Delhi is sought after as an adviser to issuers, 
their shareholders, bookrunning lead managers and brokers. 
The firm’s clients include Axis Capital, Edelweiss, SBI Capital 
Markets, Kotak Mahindra, ICICI Securities and Macquarie 
Capital. “The S&R team was very proactive and highly respon-
sive in our transactions,” says a client who wishes to remain 

anonymous. The same client praises partners Juhi Singh and 
Sandip Bhagat “for their hands-on approach”.

“Advice is always of a very high quality but also very practi-
cal and commercial,” says Gareth Morgan, a senior solicitor at 
Vodafone Group Services, who adds that the “drafting is also 
of a very high quality”. 

Competition & antitrust

Winners

AZB & Partners

Cyril Amarchand Mangaldas

Economic Laws Practice

Khaitan & Co

Shardul Amarchand Mangaldas & Co

Vinod Dhall and TT&A

The Competition Commission of India (CCI) has become 
a forum for some of some of India’s highest stake corporate 
disputes, and competition and antitrust is an area where law 
firms are expanding their expertise. While AZB & Partners, 
Cyril Amarchand Mangaldas, Khaitan & Co and Shardul 
Amarchand Mangaldas & Co are seen as leaders in this area, 
there are pockets of excellence elsewhere.

Economic Laws Practice (ELP) has an 11-lawyer team 
that advises on competition and antitrust matters. Its clients 
include Google, Ericsson and Indian Oil Corporation. Over the 
past year the firm assisted DeSimone Enterprises, Johnson 
Controls and Balasore Alloys in their successful filings of 
combination notices to the CCI. ELP is presently advising 
PVR in its acquisition of the cinema exhibition business of 
DLF Utilities in New Delhi. The firm has also represented 
DuPont in relation to a combination notice to the CCI for a 
transaction related to a global acquisition.

Jonathan Stevens, head of legal risk management at Atos, 
is one happy client. “Both [associate partner] Ravisekhar Nair 
and [partner] Suhail Nathani have exceptional subject matter 
expertise,” he says. “ELP provided first-rate advice on com-
petition and antitrust, I would happily use them again for such 
work.”

Vinod Dhall and TT&A, which focuses exclusively on this 
area of law, advised on several complex disputes. Clients 
include the CCI, which consulted Dhall while drafting its first 
divestment order, triggered by the merger of Sun Pharma 
and Ranbaxy; Lafarge, which sought the firm’s advice for 
filing with regards to its global merger with Holcim; and the 
Fairfax group, when it sought CCI approval for its open offer 
to acquire up to 26% of IIFL Holdings.

Despite us having been 
approached by numerous top 
law firms, we continue to work 
with Phoenix Legal
Anshuman Jaruhar
Associate Director, Legal
IFMR Capital

Advice [provided by S&R 
Associates] is always of a 
very high quality but also very 
practical and commercial
Gareth Morgan
Senior Solicitor
Group Legal
Corporate
Vodafone Group Services
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“It’s a very professional law firm having excellent knowl-
edge and contacts,” says Jutta Buchholzer, compliance 
manager at Hoerbiger. She adds that Dhall “does a great 
job on facilitating the success of his employees and 
empowering them” and lawyers at the firm show “great 
commitment to projects”. 

Corporate & commercial

Winners

Crawford Bayley & Co

Desai & Diwanji

DH Law Associates

DSK Legal

Phoenix Legal

Solomon & Co

This is an area where clients look to smaller firms, and 
another area where Phoenix Legal is recognized by its 
peers and clients for its high-quality offerings.

Crawford Bayley & Co, a legacy Mumbai firm, continues 
to be recognized for its full-service offerings. The firm’s cli-
ents include polyester maker JBF Industries, which partner 
Sanjay Asher advised when it sold a minority stake to KKR. 
The firm also acted as domestic counsel to Power Finance 
Corporation, India’s largest public sector finance company, 
when the government divested a 5% stake in the company.

Desai & Diwanji’s recent clients have included Motilal 
Oswal Private Equity, which sold its stake in Ludhiana-
based Mrs Bectors Food Specialties to CX Partners, a 
private equity fund based in Singapore.

DH Law Associates has around 50 lawyers, and is 
appreciated for its full-service offerings and experience.

ELP provided first-rate advice 
on competition and antitrust, I 
would happily use them again
Jonathan Stevens
Head of Legal Risk 
Management 
Atos
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DSK Legal, which has offices in Mumbai, Delhi and Pune, 
is recognized by clients both in India and abroad for its qual-
ity services. It recently acted for the Canada Pension Plan 
Investment Board when it acquired SP Infocity IT Park in 
Chennai through a strategic alliance it set up in 2013 with the 
Shapoorji Pallonji Group.

Solomon & Co, a Mumbai-based firm headed by Aaron 
Solomon, says it has experienced a continued growth in its 
revenues, deal numbers and staff levels. 

Dispute resolution

Winners

Agarwal Law Associates

Bharucha & Partners

Economic Laws Practice

Federal & Rashmikant

Karanjawala & Co

Shardul Amarchand Mangaldas & Co

With dispute resolution being the one area where cor-
porate clients routinely engage external lawyers, law firms 
across India are building up expertise in this field. Yet clients 
continue to seek out the most experienced firms. Shardul 
Amarchand Mangaldas & Co appears to have inherited the 
mantle from Amarchand Mangaldas in this area of practice.

Agarwal Law Associates, headed by Mahesh Agarwal, 
is recognized by clients and the market as one of India’s 
premier dispute resolution practices.

Bharucha & Partners’ dispute resolution practice, 
headed by managing partner MP Bharucha and partner 
Vivek Vashi, receives similar recognition.

Economic Laws Practice has around 30 lawyers who 
focus on dispute resolution. 

The firm is representing Etisalat Mauritius on a suit 
related to the 2G telecom scam, and several seed com-
panies and seed associations in disputes with Mahyco 
Monsanto Biotech. 

“They continue to be diligent in following up and giving 
regular refresher briefings to senior counsel in a current 
Supreme Court matter,” says Sudhir Rao, chairman and 
managing director at Skoda Auto India, who is using the 
firm in tax-related litigation. 

Rao praises managing partner Rohan Shah for his  
“customer-centricity … demonstrated by the fact that he 
is open to recommending other firms for certain matters 
if he believes the expertise there is better than ELP for a 
given situation”.

Federal & Rashmikant, a small Mumbai powerhouse, 
is recognized for its litigation experience and expertise. 
C Rashmikant, who heads the firm’s litigation practice, is 
well known for his strategic thinking, which is key to over-
coming the challenges of India’s opaque court system.

Karanjawala & Co is well known for representing com-
panies, individuals and politicians in headline grabbing 



Intelligence report

India Business Law Journal 43

Indian Law Firm Awards

February 2016

disputes. Its clients include Indraprastha Gas, a public util-
ity in the national capital region; Air Asia International and 
Tata Singapore Airlines, which it is representing in a public 
interest litigation filed by a prominent politician; and Tata 
Motors, for which it is appearing in an antitrust matter. 

Employment & industrial relations

Winners

Bhasin & Co

Kochhar & Co

Majmudar & Partners

Nishith Desai Associates

Poovayya & Co

Trilegal

This is a practice area where companies routinely seek 
firms with specialist expertise.

Bhasin & Co recently represented DD Gears when it won 
a favourable ruling from Delhi High Court in its dispute with 
the Labour Commissioner over the closing of its factory.

Kochhar & Co is a full-service firm with seven offices in 
India and six overseas, in Dubai, Singapore, Tokyo, Atlanta, 
Jeddah and Riyadh. It recently assisted a multinational 
corporation seeking to settle disputes with its employees 
triggered by its decision to wind up operations in India.

Commending the firm for its employment law practice, 
the general counsel of a major oil company, who doesn’t 
want to be named, says it provides “sound practical 
advice in an area fraught with uncertainty”.

Nishith Desai Associates’ employment law expertise 
has attracted clients such as Blackstone, Booking.com, 
Groupe Aeroplan, JP Morgan and Walmart. The firm’s 
work in this area is headed by senior associate Vikram 
Shroff.

Poovayya & Co’s employment law work is led by part-
ner Siddhartha George. 

The firm has over 40 lawyers at offices in Bangalore, 
Chennai, Mumbai and New Delhi.

Trilegal counts Bank of America Continuum India, 
Oracle India, Accenture and LinkedIn as clients of its 
employment law practice, which is headed by partner 
Ajay Raghavan.

[Vinod Dhall] does a great job 
on facilitating the success 
of his employees and 
empowering them
Jutta Buchholzer
Compliance Manager
Hoerbiger
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Energy, projects & infrastructure

Winners

Cyril Amarchand Mangaldas

HSA Advocates

J Sagar Associates

Khaitan & Co

Link Legal India Law Services

Trilegal

HSA Advocates, J Sagar Associates, Link Legal India 
Law Services and Trilegal have previously received awards 
in this category. Cyril Amarchand Mangaldas has taken the 
place previously occupied by Amarchand Mangaldas and 
Khaitan & Co is a new winner in this category.

HSA Advocates describes itself as “an extremely ambi-
tious and driven firm, willing to take risks”. The 90-law-
yer firm has been lead counsel on several infrastruc-
ture projects in India, including Vizhinjam International 
Deepwater Multipurpose Seaport, a greenfield port 
in Kerala; and has identified project risks for Energy 
Efficiency Services. HSA is also advising the Andhra 
Pradesh government in relation to the state’s new capital 
city, being developed on a greenfield basis. 

Khaitan & Co advised KEC International in the sale of 
its telecom towers in three northeastern states under an 
asset purchase agreement, and Cairn India and Vedanta 
on regulatory issues in relation to the merger of Cairn 
and Vedanta.

Insurance & reinsurance

Winners

Khaitan & Co

Luthra & Luthra

Mulla & Mulla & Craigie Blunt & Caroe

Shardul Amarchand Mangaldas & Co

Talwar Thakore & Associates

Tuli & Co

Neeraj Tuli at insurance boutique Tuli & Co describes 
2015 as a landmark year for the insurance industry in 
India. With the insurance sector now more open to foreign 
direct investment (FDI), lawyers with expertise in the area 
are sought after.

Mulla & Mulla & Craigie Blunt & Caroe is recognized 
for its expertise in the area of maritime insurance.

Talwar Thakore & Associates advised the AXA group 
in relation to raising its equity stake from 26% to 49% in 
its life and general insurance joint venture in India with the 
Bharti group. It also advised the Sun Life group in relation 
to similarly increasing of its equity stake in its life insur-
ance joint venture with the Aditya Birla Group.

Tuli & Co assisted reinsurers in relation to a US$110 
million claim settlement involving an incident at one of 
the largest oil refineries in India, and in the initiation of 
a recovery action against third parties. The firm advised 
Indian insurance companies and various insurance inter-
mediaries, including web aggregators, corporate agents 

and insurance brokers, in relation to foreign investment 
matters, and also advised international reinsurers that are 
proposing to establish branch offices in India.

Praveen Gupta, managing director and CEO at Raheja 
QBE General Insurance Company, praises the firm for its 
great turnaround time and “for understanding priorities 
and being very professional and un-bureaucratic”. 

Intellectual property

Winners

Anand and Anand

K&S Partners

Lall Lahiri & Salhotra

Remfry & Sagar

Saikrishna & Associates

Singh & Singh Lall & Sethi

Anand and Anand, a 90-lawyer firm headed by Pravin 
Anand, continues to be the most highly rated IP firm in 
India and comments received suggest that the firm is 
head and shoulders above its rivals. “They are certainly 
the best and have real specialization and reputation in the 
IP field,” says Farokh Bhiwandiwalla, a director at One-
Red India Licensing, who adds that the firm’s “integrity as 
a law firm is unmatched”.

K&S Partners is one of India’s most highly rated IP 
firms. Over the past year the firm added offices in Chennai 
and Hyderabad and also expanded its partnership to 
28, including non-equity partners. Partner Ravi Bhola, 
who heads the firm’s patent practice, says that the firm 
is representing parties in three of the six current FRAND 
disputes in India (over fair, reasonable and non-discrimi-
natory terms).

Lall Lahiri & Salhotra is a new winner in this category. 
The firm, headed by Rahul Chaudhry, has offices in 
Gurgaon and New Delhi. 

Clients include Billabong International, where IP 

Our company has dealt with 
many Indian attorney firms over 
the years and I am so glad we 
are now using Rahul [Chaudhry 
at Lall Lahiri & Salhotra]
Lesley Skipp
IP Manager
Billabong International 
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manager Lesley Skipp says: “Our company has dealt 
with many Indian attorney firms over the years and I am 
so glad we are now using Rahul at LLS. They provide an 
exceptional service standard which is second to none, not 
only for India but anywhere in the world.”

Remfry & Sagar, an 80-lawyer IP boutique with offices 
in Gurgaon and Chennai, has recently added a lawyer in 
Bangalore. The firm continues to enjoy a stellar reputa-
tion among clients and peers. Clients include Guala 
Closures Patents, which the firm successfully repre-
sented in a patent infringement suit before Madras High 
Court. The firm continues to be highly regarded for its 
trademark prosecution and renewal services. Yuki Hino 
at Mark-i in Japan says the firm’s lawyers “manage very 
well our portfolio” and are all “very competent”.

Saikrishna & Associates is well recognized for its IP 
expertise. The 70-lawyer firm assisted media majors Star 
TV, Sony Entertainment Television and Fox Star Studios 
India in obtaining eight pirate website blocking orders, 
the first orders of their kind, and has represented clients 
in telecom patent litigation in relation to standard essen-
tial patents in various forums. New clients include Audi, 
De Beers UK, Marylebone Cricket Club and Dassault 
Systems.

“They are very client focused, very ethical in their deal-
ings. When in doubt, they are very happy to refer back to 
any senior counsel if required. They do not carry the law-
yers’ ego on their sleeve,” says Shriram Krishnan, CFO at 
Fox Star Studios India.

Singh & Singh Lall & Sethi is a new law firm formed from 
two well-regarded and well-established firms: Singh & Singh, 
headed by Prathiba Singh, who is now a senior counsel, and 
Lall & Sethi, headed by Chander Lall. The merged firm is 
recognized as an IP powerhouse by peers and clients.

[Lawyers at Saikrishna & 
Associates] are very client 
focused, very ethical in  
their dealings 
Shriram Krishnan
CFO
Fox Star Studios India
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Mergers & acquisitions

Winners

AZB & Partners

Cyril Amarchand Mangaldas

J Sagar Associates

Khaitan & Co

Shardul Amarchand Mangaldas & Co

Talwar Thakore & Associates

As in previous years, the most valued expertise in this 
area tends is to be in the largest law firms, five of which are 
winners in this category. 

Talwar Thakore & Associates proves once again that 
some clients look to smaller firms for M&A expertise. The 
firm advised Blue Star Infotech on the sale of its entire 
IT business in India and overseas to a group owned by 
ChrysCapital, an Indian private equity fund. It also advised 
Royal Bank of Scotland in the sale of its diamond and jew-
ellery financing business to IndusInd Bank. 

Neeta Sanghavi, head of legal at Credit Suisse India, 
commends partner Feroz Dubash and senior associate 
Shruti Zota for their “deep knowledge and experience in 
the M&A space”. 

Policy & regulation

Winners

Dua Associates

Economic Laws Practice

Hammurabi & Solomon

Luthra & Luthra

PLR Chambers

Shardul Amarchand Mangaldas & Co

This is another area where Luthra & Luthra and Shardul 
Amarchand Mangaldas & Co are highly regarded by peers 
and clients.

Dua Associates wins praise from Yashika Singh, an 
economist at Rio Tinto India, for “helping us to build a net-
work of influencers and policy makers” and for “assisting 
us to put our policy priorities in the correct ambit”.

Economic Laws Practice is also recognized for its 
expertise in this area. Rao at Skoda Auto India says his 
company has been “pleased with the advice” provided by 
the firm on government policy and interface issues. “If we 
had the need, they would be on my shortlist also for litiga-
tion issues which involve significant government policies/
regulations,” says Rao.

Hammurabi & Solomon is also seen as providing key serv-
ices in this area. Managing partner Manoj Kumar and senior 
partner Shweta Bharti are active members of law firm asso-
ciations and speak on policy matters at conferences. The firm 
reports that it is involved with efforts to draft bills and provide 
suggestions and recommendations on draft bills.

PLR Chambers, founded by Suhaan Mukerji, is recog-
nized for its expertise in the area and its networks within 
government. Its corporate clients include Amazon and 
Samsung.

Private equity & venture capital

Winners

AZB & Partners

Cyril Amarchand Mangaldas

IndusLaw

Nishith Desai Associates

Samvad Partners

Trilegal

Samvad Partners and Trilegal are first-time winners in 
this category while Cyril Amarchand Mangaldas appears to 
have inherited the mantle of being a go-to firm in this area 
from Amarchand Mangaldas.

IndusLaw has recognized expertise in the area. The 
70-lawyer firm represented ANI Technologies, which runs Ola 
Cabs – a competitor to Uber – in two recent rounds of fund-
ing which raised a total of US$900 million. Partner Gaurav 
Dani led the firm’s team in both rounds, which involved 
over 30 parties. The firm also represented Jasper Infotech’s 
Snapdeal when the company sought US$500 million for 
growth and acquisitions in its ninth round of funding.

Nishith Desai Associates is highly regarded for its 
expertise in this area. The firm represented the exist-
ing investors in Naaptol when it raised new funding from 
Mitsui & Co. Other clients include Goldman Sachs and 
Blackstone. Partner Pratibha Jain in the firm’s Delhi office 
is recognized for her expertise.

Samvad Partners, with offices in Bangalore, Mumbai, 
Chennai and New Delhi, has advised parties involved in 
several key private equity and venture capital transactions. 
Clients include Nexus Venture Partners, Moonfrog Labs 
and Helion Venture Partners.

Trilegal advised Alibaba and BlackRock in connec-
tion with their investments in Snapdeal, and Actis when it 
invested in Ostro Energy. 

Real estate

Winners

Anup S Shah Law Firm

Dua Associates

Federal & Rashmikant

Hariani & Co

Kanga & Co

Luthra & Luthra

Mumbai firms are recognized as the most experienced in 
this practice area but, as always, there are exceptions.

Anup S Shah Law Firm, which is based in Bangalore 
and has around 70 lawyers, provides services to cover 
all aspects of property-related transactions ranging from 
title searches and opinions, to litigation and arbitration 
support.

Dua Associates is highly rated for its real estate practice. 
Lopamudra Mohapatra, legal counsel adviser at Dell India, 
praises the firm for providing advice that is “to the point and 
practical” and for “protecting and safeguarding Dell interest 
by giving us the right legal advice and at the right time”.
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Mumbai-based Federal & Rashmikant’s real estate 
practice is led by Muffazal Federal.

Hariani & Co has offices in Mumbai, Pune and Goa, and 
is a small full-service firm that is known for its real estate 
practice. Managing partner Ameet Hariani and several 
other partners have expertise and experience in the area. 
The firm takes pride in being the first firm “to implement FDI 
in the real estate sector at an entity level”.

Kanga & Co is another Mumbai-based full-service firm 
that is recognized by clients and peers for its real estate 
work. Partners KM Vussonji, SS Vaidya, Rishiraj Bhatt and 
Mosam Mody advise on real estate matters.

Restructuring & insolvency

Winners

AZB & Partners

Cyril Amarchand Mangaldas

Dhir & Dhir

Khaitan & Co

Luthra & Luthra

Shardul Amarchand Mangaldas & Co

This is another area where the larger firms are considered 
to have the most expertise and experience. 

Dhir & Dhir, an exception to this rule, provides a range 

of restructuring and insolvency services. Clients include 
Ultratech Cement, Bharti Shipyard and Hindustan Motors. 
Dhir & Dhir reports that it has made referrals with the 
insolvency courts in cases that together have an expo-
sure of `260 billion (US$3.8 billion). Senior partner Nilesh 
Sharma is seen by peers as an expert in this area.

Shipping & maritime

Winners

ALMT Legal

Bhatt & Saldanha

Bose & Mitra

Brus Chambers

Mulla & Mulla & Craigie Blunt & Caroe

Zarir Bharucha & Associates

The list of firms that win awards in this category has 
changed little over the years. 

ALMT Legal, with offices in Mumbai and Bangalore, is 
a newcomer. Partner Gautam Bhatikar heads the firm’s 
shipping and maritime practice, which advises on a wide 
range of matters including disputes arising out of bills of 
lading, arrest and release of vessels and the legal regime 
for ship breaking in India.

Bhatt & Saldanha, based in Mumbai and headed by 
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Adil Patel, is acknowledged by peers and clients as a 
go-to firm for shipping and maritime matters. Partner 
Raman Walawalkar is recognized for his expertise in the 
area.

Bose & Mitra is another Mumbai firm that is well 
regarded in this area. Amitava Majumdar, who heads the 
firm, is known for his experience in admiralty matters.

Brus Chambers, also in Mumbai, headed by Shrikant 
Hathi, has built a reputation for maritime law expertise.

Mulla & Mulla & Craigie Blunt & Caroe is recognized 
for its shipping and maritime experience and for its 
ship finance work. Partner Shardul Thacker heads the 
practice.

Zarir Bharucha & Associates, a four-lawyer Mumbai 
firm, is known for its maritime law practice. “We are very 
satisfied with the very quick and responsive legal service 
of Zarir Bharucha & Associates in a case regarding a ves-
sel arrest dispute in India,” says Philip Peng at Hai Tong 
& Partners in Beijing. The firm reports that it successfully 
represented a ship owner in the first arrest in India made 
in connection with the failure of OW Bunker.

Structured finance & securitization

Winners

AZB & Partners

Cyril Amarchand Mangaldas

Juris Corp

Nishith Desai Associates

Shardul Amarchand Mangaldas & Co

Trilegal

In this practice area, too, the larger law firms dominate. 
Among the winners in this category, AZB & Partners, Cyril 
Amarchand Mangaldas, Juris Corp and Trilegal also receive 
awards for their banking and finance practice.

Juris Corp’s clients include a European bank which it 
advised on the documentation for a complex transaction 
involving a person resident in India.

Taxation

Winners

BMR Legal

Economic Laws Practice

Lakshmikumaran & Sridharan

Nishith Desai Associates

PDS Legal

Vaish Associates

BMR Legal, a boutique firm that specializes in tax, corpo-
rate M&A and private equity, is known for its taxation expertise. 
The 50-lawyer firm has recently expanded its corporate M&A 
expertise, but tax is a core focus and a recognized area.

Economic Laws Practice is a go-to firm for both direct 
and indirect tax matters. The firm represented the Indian 
Wind Turbine Manufacturers Association before the Ministry 
of Finance when it was seeking a duty exemption; identified 
the key impact points for the e-commerce sector under GST 
for Flipkart; advised Johnson Controls on transfer pricing 
matters; and undertook a tax optimization and due diligence 
review for Aditya Birla Nuvo.

Lakshmikumaran & Sridharan has around 250 lawyers 
in 11 offices, including one in Geneva. It reports that its 
tax lawyers successfully argued “around 90% of the cases 
(out of a pool of 200 final hearing matters) before the Tax 
Bench of the Supreme Court of India”. Managing partner V 
Lakshmikumaran argued most of them.

Clients are impressed. “Lakshmikumaran & Sridharan 
are the best professional skill-wise, as well as willingness 
and behaviour-wise,” says DD Goyal, senior vice president, 
finance, at Maruti Suzuki India. “L&S’ tax law expertise helped 
our client to save a lot of money when dealing in India,” says 
Martin Imhof, partner and head of the India desk at Heuking 
Kühn Lüer Wojtek.

Nishith Desai Associates prides itself on its innovative 
approach to tax structuring and its strategic and creative tax 
planning, particularly in relation to cross-border transactions.

PDS Legal is increasingly seen as a go-to firm for 

[Lawyers at PDS Legal] 
demonstrate tremendous 
commitment, expertise and 
ownership 
Pramod Jain
Head, Taxation
Flipkart

[Lakshmikumaran & 
Sridharan’s] tax law expertise 
helped our client to save a lot 
of money when dealing in India
Martin Imhof
Partner & Head of India Desk
Heuking Kühn Lüer Wojtek
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taxation advice. Partner Tarun Gulati is highly rated for his 
indirect taxation expertise. Clients include Flipkart, which 
the firm assisted before Kerala High Court in a successful 
dispute with revenue authorities over the levy of VAT on 
e-commerce companies. “They demonstrate tremendous 
commitment, expertise and ownership,” remarks Pramod 
Jain, head of taxation at Flipkart. 

Vaish Associates, a full-service firm with offices in 
New Delhi, Mumbai, Gurgaon and Bangalore, reports that 
it handled significant tax litigation and advisory matters 
in Mumbai, as it continued to expand its tax practice in 
the city. Clients include Canon India, which it represented 
before Delhi High Court in a transfer pricing dispute; DLF, 
which it assisted on various matters; and Max India, which 
it advised on tax issues arising on account of demerger of 
its investments and healthcare businesses. 

Technology, media & telecommunications

Winners

J Sagar Associates

Naik Naik & Co

Nishith Desai Associates

Saikrishna & Associates

TMT Law Practice

Trilegal

Expertise in this niche area often lies with smaller firms. 
J Sagar Associates is an exception. Partner Sajai Singh, 

who heads the firm’s Bangalore office, represents emerg-
ing technol ogy companies. He was the 2014-15 president 
of ITechLaw, an international technology lawyers’ associa-
tion based in the US.

Naik Naik & Co’s clients include several film produc-
tion companies, which sought out the firm for advice on 
management of rights issues. The firm, which is headed by 
Ameet Naik, prides itself on being “one of the first-movers 
in the intellectual property arena in the media and enter-
tainment field”.

Nishith Desai Associates partners Vivek Kathpalia and 
Gowree Gokhale are recognized for their work in this area.

Saikrishna & Associates’ experience in the area 
includes its work for Fox Star Studios India, when it 
acquired the exclusive right to distribute nine films pro-
duced or co-produced by Dharma Productions; and Star 
India, when it acquired Maa Television Network, and when 
it sought brand and content clearance for its digital plat-
form Hotstar. 

Krishnan at Fox Star Studios India, who engaged the 
firm’s TMT services “on a very large transaction which was 
very complicated” says that thanks to firm’s lawyers “we 
got the entire deal done without diluting the legal position”. 
He is all praise for partner Monica Datta, who “was avail-
able to take calls whenever required, gave clear replies with 
proper rationale and played a key role in completing the 
transaction”.
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TMT Law Practice is a new winner in this category. 
The 20-lawyer firm is headed by Abhishek Malhotra and 
has seven offices across India including in New Delhi and 
Chennai. The firm’s clients have included NDTV, which 
sought advice on its e-commerce venture; Multi Screen 
Media and Kaleidoscope Entertainment, which sought to 
restrain the infringement of their copyright; and Star India, 
which wanted to challenge the validity and propriety of cer-
tain notifications issued by India’s telecom regulator.

Trilegal has long been recognized for its TMT practice, 
which is headed by partner Rahul Matthan. With a focus on 
technology investments, the firm routinely advises private 
equity firms investing in startups. The firm assisted Myriad 
Asset Management and BlackRock, when they invested 
in Snapdeal; Telenor on legal and strategic aspects of the 
acquisition of an interest in Telewings; and Flipkart on four 
acquisitions it recently made.

Best newcomers

Winners

Agram Legal Consultants

Lex Favios

Veritas Legal

In this category our editorial team considers law firms 
that have been set up during the past two years. Finding 
winners for this award is rewarding. India’s legal commu-
nity includes several entrepreneurial lawyers who have set 
up on their own. Identifying those that we think could go on 
to join the top ranks is exciting.

Agram Legal Consultants was set up in 2014 by Vaishali 
Sharma after a 14-year career at AZB & Partners and else-
where. In June 2015 Sudipta Routh, a former partner at 
Luthra & Luthra, joined the firm and it moved from being a 
sole proprietorship to a partnership. The firm now advises 
on M&A and private equity transactions. It represented 
Gammon Infrastructure Projects and its nine project com-
panies, when it was acquired in a complex transaction that 
was seen as “the largest asset sale at one go in the Indian 

infrastructure industry”; and Mahindra First Choice Wheels 
and Mahindra & Mahindra in two rounds of investment.

There is a buzz about Agram in the market and clients 
are impressed. “They are a young firm and are new to the 
industry. However, I would suggest that their past (excellent) 
individual experience coupled with their urge to build a new 
practice with an entrepreneurial edge makes them a very 
desirable firm to work with,” remarks Nagendra Palle, CEO at 
Mahindra First Choice Wheels, who commends Sharma and 
associate Disket Angmo for having “successfully navigated 
and negotiated the agreement with all parties”.

Lex Favios, now a 15-lawyer firm with offices in Delhi 
and Mumbai, was set up by Sumes Dewan in 2014. Dewan, 
who has worked with Desai & Diwanji and Fox Mandal 
among others, says that “all the team members have had 
experience of working with the larger firms”. The firm has 
full-service capabilities and was legal counsel on what it 
says was “the biggest hospitality deal” of 2015: a partner-
ship between the Carlson Rezidor Hotel Group and the 
Mushtaq Group of Hotels for seven hotels in Jammu and 
Kashmir, involving a total investment of about `10 billion. “I 
see a shift from large firms to small firms,” says Dewan who 
adds that ensuring the fee is right is important.

Veritas Legal opened its doors in February 2015 and 
according to its founding partner, Abhijit Joshi, the firm 
has com pleted about 20 transactions in the field of M&A 
and private equity. Joshi was formerly a senior partner 
and CEO at AZB & Partners and so is well known in the 
market. Veritas Legal now has 22 lawyers and big-name 
clients such as Daimler, BMW and Audi. It advised Audi on 
the acquisition of the GPS and mapping division of Nokia, 
and Recipharm in its acquisition of a majority stake in Nitin 
Lifesciences. Joshi says that the firm’s dispute resolution 
practice “is involved in significant litigations with approxi-
mately 100 filings in various judicial forums”. 

Clients are pleased. “I was very satisfied with Veritas’ 
M&A work, cost-efficient, quick, always one step ahead, 
practical solutions, good value for money,” says Rainer 
Beckmann, in the M&A and Cooperations section of 
Daimler’s legal department. “Abhijit Joshi is clearly the 
best M&A lawyer I worked with in India and one of the best 
worldwide.”

“[Veritas Legal] consistently delivered on deal documents 
with short turnaround times,” says Gourav Bhattacharya, 
vice president at Matrix Partners India. g

[Agram’s] urge to build a new 
practice with an entrepreneurial 
edge makes them a very 
desirable firm to work with
Nagendra Palle
CEO
Mahindra First Choice Wheels

CelebratIng suCCess: Congratulations to all of this 
year’s winners.
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The Indian legal framework for 
recovery of debt and for deal-
ing with companies in distress 

is spread across various statutes. 
Creditors can seek recourse under 
the provisions of statutes such as 
the Companies Act, 1956 (as may 
be replaced from time to time), the 
Sick Industrial Companies (Special 
Provisions) Act, 1985, the Recovery 
of Debt Due to Banks and Financial 
Inst i tut ions Act ,  1993,  and the 
Securitisation and Reconstruction of 
Financial Assets and Enforcement of 
Security Interest Act, 2002 (SARFAESI 
Act). 

The enactment of these statutes 
also led to the establishment of agen-
cies such as the Board for Industrial 
and Financial Reconstruction, the debt 
recovery tribunals and the debt recov-
ery appellate tribunals to exercise 
the powers vested in such agencies. 
Though each statute was enacted 
for a distinct purpose and carefully 
laid down the mechanism and the 
scenarios in which a creditor can 
seek redressal, in practice, an overlap 
between the powers entrusted to the 
authorities under the respective stat-
utes does occur. 

Pegasus case

The Supreme Court dealt with one 
such conflict in its judgment dated 
29 December 2015 in the case of 
Pegasus Assets Reconstruction Private 
Limited v M/s Haryana Concast Limited 
and Another. The case involved a con-
flict between winding-up proceed-
ings under the Companies Act, 1956 
(Companies Act), and enforcement 
proceedings under the SARFAESI Act. 
On account of conflicting decisions 
of Delhi High Court and Punjab and 
Haryana High Court, the Supreme 
Court was faced with the question 

whether, under the provisions of the 
Companies Act, a court or an official 
liquidator can place any fetters on the 
enforcement of a secured asset by a 
secured creditor under the SARFAESI 
Act.

Examining the objects of  and 
reasons for the SARFAESI Act, the 
Supreme Court held in this case that 
the intent behind enactment of the 
legislation was to enable a secured 
creditor to enforce security without the 
intervention of a court or tribunal. The 
Supreme Court observed that ena-
bling an official liquidator appointed 
during the course of winding-up of 
a company to wield control over the 
realization of security interest by a 
secured creditor would result in a con-
flict of interests and rights granted to 
the official liquidator and the secured 
creditor under the respective statues.

As regards workmen’s dues, the 
Supreme Court observed that the 
interest of the workmen in respect of 
the dues payable to them under sec-
tion 529 and 529A of the Companies 
Act has been adequately protected 
by the provisions of section 13(9) of 
the SARFAESI Act. The SARFAESI 
Act has specific provisions stipulat-
ing how the sale proceeds of secured 
assets of a company in liquidation 
have to be distributed in accordance 
with the provisions of section 529A of 
the Companies Act. Accordingly, the 
Supreme Court held the SARFAESI 
Act is a self-sufficient code and that 
there is no need for harmonizing the 
provisions of the SARFAESI Act with 
those of the Companies Act.

Way forward

Prior to the judgment in the Pegasus 
case, various high courts had conflict-
ing judgments on the issue. Madras 
High Court in Bharat Heavy Electricals 

Limited v Arunachalam Sugar Mills 
Limited (2011) took the view that the 
sale of assets of a company in liquida-
tion by a secured creditor would require 
the consent of the official liquidator. In 
contrast, Andhra Pradesh High Court 
in Indian Bank v Sub-Registrar (2014) 
was of the view that such a sale could 
take place without the leave of the 
official liquidator or the relevant court 
under the Companies Act. 

The Supreme Court’s judgment 
brings much needed clarity on the 
issue and also helps restore the basic 
intent of the SARFAESI Act, which is 
to enable secured creditors to enforce 
their security interest without the 
interference of courts or liquidators. 
Enabling courts or liquidators to inter-
fere in such matters would lengthen 
the process of recovery for secured 
creditors.

The decis ion in Pegasus a lso 
assumes importance in light of the 
proposed reforms to the insolvency 
and bankruptcy law in India. The draft 
Insolvency and Bankruptcy Code, 
2015, placed before the parliament 
seeks to amend section 13(9) of the 
SARFAESI Act by making the proce-
dure set down in that provision subject 
to the provisions of the code. The draft 
code further lays down the order of 
priority of distribution of the proceeds 
arising from the sale of liquidation 
assets, explicitly stating that such 
priority would be followed regardless 
of anything contained in any other 
law. Once such provisions are imple-
mented, there will be greater certainty 
on the subject.

Babu Sivaprakasam is a partner, Deep Roy is an 
associate partner and Megha Agarwal is an as-
sociate at Economic Laws Practice. This article 
is intended for informational purposes and does 
not constitute a legal opinion or advice.
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The Competition Appellate Tribunal 
(COMPAT), in an order dated 
18 December 2015, set aside 

a penalty order of the Competition 
Commission of India (CCI) under sec-
tion 27 of the Competition Act, 2002, 
against Dr LH Hiranandani Hospital 
(LHH).

LHH had given Cryobanks the exclu-
sive right for a period of one year to 
provide stem cell banking services 
to maternity patients at LHH. Due 
to this exclusive arrangement, LHH 
refused to allow one of its patients to 
obtain stem cell banking services from 
Lifecell International (Lifecell), with 
which the patient had entered into an 
agreement. Although the patient did 
not file a complaint with the CCI, a 
third party informant filed a complaint 
alleging that LHH’s exclusive agree-
ment with Cryobanks was anti-com-
petitive and had forced the patient to 
avail of maternity services at another 
hospital.

Relying on the investigative report 
of the Director General (DG), the CCI 
passed a majority order stating that 
LHH was one of the major players 
in the “stem cell banking services 
sector”, and the exclusive contract 
between LHH and Cryobanks was anti-
competitive under section 3(1) of the 
Competition Act as it had the tendency 
of distorting the market for stem cell 
banking and deterring new entrants. 
The CCI majority also concluded that 
the agreement was a vertical “tie-in” 
arrangement that violated section 3(4) 
of the act. One of the members of the 
CCI passed a dissenting order holding 
that the agreement did not contravene 
section 3(4) of the act and there was 
no appreciable adverse effect on the 
market for stem cell banking.

The COMPAT agreed with and relied 
extensively on the opinion of the dis-
senting CCI member, holding that the 

agreement was not a tie-in arrange-
ment under the act. The COMPAT 
referred to the CCI’s decision in the 
case of Sonam Sharma v Apple Inc USA 
& Ors, in which it was discussed that 
a tying arrangement occurs when a 
seller conditions the sale of a product 
on the customer’s agreement to pur-
chase a tied product. 

The COMPAT observed that LHH did 
not compel its maternity patients to 
use the stem cell banking services on 
its premises. There were 13 other play-
ers in the market of stem cell banking 
and the patients were free to avail of 
services from any of them accord-
ing to their convenience and financial 
capacity. 

The COMPAT also held that the 
agreement was not an exclusive sup-
ply agreement for the reason that LHH 
did not stop Cryobanks from enroll-
ing patients from other hospitals and 
Cryobanks also had exclusive tie-ups 
with various other competing hospi-
tals. Further, the COMPAT held that 
in analysing whether an agreement 
is a “refusal to deal”, it needs to be 
established that the agreement has an 
appreciable adverse effect on compe-
tition. In this case, the COMPAT did 
not find an appreciable adverse effect 
on competition in the market since the 
agreement did not create barriers to 
new entrants in the market nor did it 
foreclose competition in the market.

The COMPAT noted that the CCI had 
not followed its previous decision in 
Subhash Yadav v Force Motors Ltd, in 
which it had rejected the argument that 
there was an abuse of dominant posi-
tion and had held that individual con-
sumer grievances against unfair trade 
practices and deficiencies in goods 
and services was the subject matter of 
consumer law.

With regard to the penalty imposed 
by the CCI, the COMPAT referred to 

the previous decisions of the Supreme 
Court and its own decision in Excel 
Crop Care v CCI on the principle of 
proportionality, holding that only “rel-
evant turnover” should be considered 
in determining the amount of penalty 
in the case of multi-product compa-
nies. The COMPAT observed that LHH 
provided multiple healthcare services, 
maternity services being one of them, 
and even if it is held that the agree-
ment between LHH and Cryobanks 
violates section 3(1) of the act, LHH’s 
turnover with reference to stem cell 
banking services only could be taken 
into consideration for the purpose of 
imposing penalty and not the turnover 
with reference to other services pro-
vided by LHH.

Lastly, the COMPAT questioned the 
locus standi of the informant in the 
matter, stating that the CCI ought to 
be cautious where the informant is a 
third party who may be espousing the 
cause of someone else with an ulterior 
motive. In this case there was no direct 
or remote nexus between the informant 
and the patient, and the DG’s failure 
even to examine the patient was a fatal 
procedural defect.

In conclusion, the COMPAT’s deci-
sion highlights the CCI’s inconsistency 
in following its own precedent. The 
COMPAT’s acceptance of the stand-
alone scope and applicability of section 
3(1) of the act may also be inferred from 
the order. In other words, certain agree-
ments that do not fall under section 3(3) 
(horizontal) or section 3(4) (vertical) cat-
egories, may still be caught for being 
anti-competitive under section 3(1) of 
the act.

Upasana Rao is a partner at Trilegal and Somil 
Kumar is an associate. Trilegal is a full-service 
law firm with offices in New Delhi, Mumbai, Ban-
galore and Hyderabad.
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I n a judgment delivered on 20 January 
in Vishal N Kalsaria v Bank of India 
and connected civil appeals, the 

Supreme Court considered the clash 
between the scope and application of 
the Securitisation and Reconstruction 
of Financial Assets and Enforcement of 
Security Interest Act, 2002 (SARFAESI 
Act), and the Maharashtra Rent Control 
Act, 1999, and/or other state rent laws. 

The di ff icul ty arose s ince the 
SARFAESI Act, enacted with the 
express object of providing banks with 
means to recover their security inter-
est and collateral assets from debtors, 
contains a non obstante clause at sec-
tion 35 which gives the provisions of 
the SARFAESI Act an overriding effect 
over any inconsistent provisions con-
tained in any other act in force.

Misplaced reliance

In the instant case, the chief metro-
politan magistrate and the high court, 
through a misplaced reliance on the 
Supreme Court’s judgment in Harshad 
Govardhan Sondagar v International 
Assets Reconstruction Co Ltd (2014), 
held that unless tenants demonstrate 
proof of execution of a registered 
instrument of tenancy in their favour, 
they are not protected under the rent 
control laws.

After a comprehensive analysis of the 
object and purpose of the SARFAESI Act 
and the Rent Control Act, the Supreme 
Court concluded that in the face of a 
direct conflict between two laudable 
purposes, i.e. the smooth and efficient 
recovery of non-performing assets 
to boost a beleaguered economy as 
against securing the rights of tenants 
against unscrupulous landlords, the 
doctrine of pith and substance must 
guide interpretation. 

Essentially, the scope of the non 
obstante clause of the SARFAESI Act 

must be construed purely in the sphere 
in which it seeks to operate. The court 
observed that the SARFAESI Act and 
the Rent Control Act exist in com-
pletely different spheres and the non 
obstante clause in the SARFAESI Act 
cannot be used to “bulldoze statutory 
rights that are vested on the tenants 
under the Rent Control Act”. Such an 
interpretation would be tantamount to 
overriding state legislation through an 
incorrect reading of central laws.

Monthly tenants protected

The court held that even in the 
absence of a valid and registered lease 
deed, the relationship of monthly ten-
ancy can be established by virtue of 
payment of rent and possession of the 
property. When considered in the con-
text of the object and purpose of the 
Rent Control Act, it is well settled that 
even a monthly tenant is entitled to the 
protection offered under the act. 

Section 15 of the Rent Control Act 
clearly protects tenants against unjust 
evictions by denying the landlord the 
right to recovery of possession of any 
premises so long as the tenant pays, or 
is ready and willing to pay, the amount 
of the standard rent or any rise in the 
rent and performs all other obligations 
of the tenancy. Landlords cannot be 
permitted to do indirectly what they 
have been barred from doing under 
the Rent Control Act, more so when 
the two laws operate in completely dif-
ferent fields and such a reading would 
stultify the protection afforded to a 
tenant.

Finally, the Supreme Court also 
deplored the tendency to misinterpret 
judgments, such as in the case of 
Harshad Sondagar, by quoting “ran-
dom sentences” out of context to 
warp the very purport of the judg-
ment. Words and phrases, divorced 

from context, are not and must not be 
treated as a full exposition of the law 
on a subject.

Succession of a widow under the 
Hindu Law Women’s Rights Act

In a series of civil appeals before 
the Supreme Court, a question was 
raised regarding the succession to a 
Hindu male dying intestate under the 
provisions of the Hindu Law Women’s 
Rights Act, 1933. 

In the instant case, ancestral and 
coparcenary property of a joint Hindu 
family was partitioned and divided 
between two brothers, Thimmappa 
and Mahabalaiah. After the demise 
of Thimmappa, his widow executed a 
will bequeathing her share in the joint 
family property in favour of one of her 
three daughters. Sunanda, one of the 
two remaining daughters, brought a 
suit to claim a share of the joint family 
property.

The Supreme Court held that in 
view of the order of succession pre-
scribed in section 4 of the Hindu Law 
Women’s Rights Act, succession to 
a male dying intestate would vest, 
in the absence of any male issue, in 
the widow of the deceased to the 
exclusion of and in preference to all 
others. 

Both sides led arguments on whether 
the joint family property devolved by 
survivorship or by partition. The court 
rejected the arguments in favour of 
the applicability of section 8, which 
sets out the class of females entitled 
to shares on partition, and held that 
the widow was entitled to succession 
to the exclusion of all others.

Vivek Vashi is the mainstay of the litigation team 
at Bharucha & Partners, where Shreya Ramesh 
is an associate.
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I ndia’s government on 10 November 
2015 announced significant reforms 
to further rationalize and simplify the 

process of foreign direct investment 
(FDI), putting more FDI proposals under 
the automatic route and increasing the 
sectoral caps. The FDI policy was later 
amended in line with the announce-
ments, via Press Note 12 of 2015.

Some of the biggest changes are 
in the construction development sec-
tor. While 100% FDI under the auto-
matic route was permitted in completed 
projects for the operation and man-
agement of townships, malls/shopping 
complexes and business centres, it was 
unclear whether foreign investors could 
enjoy ownership rights in such com-
pleted projects. Under the FDI reforms, 
real estate developers can sell their 
completed projects to foreign investors. 
This will give the developers an oppor-
tunity to monetize and ease their heavily 
leveraged balance sheets and will allow 
foreign investors to invest in completed 
projects where there is no execution risk 
and to enjoy rental income. This will also 
provide the banking sector with better 
possibilities for repayment of outstand-
ing debts. Additionally, the dispensation 
and easing of requirements in relation 
to minimum area and capitalization 
will significantly expand the number of 
projects eligible to receive FDI, thereby 
boosting the inflow of FDI. 

Another key change, which becomes 
apparent only on a careful review of 
the FDI reforms, is that as a general 
rule, for sectors with FDI caps of 26% 
(except for the print media sector) and 
74% (except for the banking sector), 
the cap of has been raised to 49% and 
100% respectively. This is a welcome 
move as the earlier restrictive measures 
limited the inflow of foreign investment 
and a cap of 26% served no purpose, 
since investors holding less than 50% 
could enjoy the same set of governance 

rights, while a sectoral cap of 74% was 
meaningless unless the remaining 26% 
was held by one Indian group. 

This reform is illustrated by the increase 
in the FDI cap to 100% (under the auto-
matic route) from the previous overall 
sectoral limit of 74% for broadcasting 
carriage services, non-scheduled air 
transport service, ground handling serv-
ices, satellites establishment and opera-
tion, and credit information. Similarly, the 
overall investment limit in broadcasting 
content services, i.e. terrestrial broad-
casting FM and up-linking of news and 
current affairs TV channels, has been 
raised from 26% to 49% (under the 
approval route). Additionally, sectors 
such as plantations and limited liability 
partnerships (operating in sectors/activi-
ties where 100% FDI is allowed through 
the automatic route and there are no 
FDI-linked performance conditions) have 
been brought under the automatic route. 

Another important reform is the 
introduction of full fungibility of for-
eign investment in private sector banks 
within the overall limit of 74%, pro-
vided that there is no change of control 
and management of the bank. This will 
help the banks raise foreign institutional 
capital from Indian markets. Similarly, in 
the defence sector the separate cap of 
24% for portfolio investment has been 
removed within the overall automatic 
route limit of 49%, which will ease the 
flow of capital particularly for certain 
listed companies in the defence sector.

Apart from the above key reforms, 
incremental reforms have been intro-
duced in sectors such as single-brand 
retail trading. The same entity is now 
permitted to undertake both single-
brand retail and wholesale trading sub-
ject to each business arm complying 
with the conditions for such trading 
separately. This is a welcome move, 
as not allowing retailers with foreign 
investment to undertake wholesale 

trading posed multiple challenges and 
was without any clear rationale. 

Also, certain unnecessary and mis-
placed conditions imposed on Indian 
companies owning Indian brands and 
undertaking single-brand retail trading 
have been relaxed and made inapplica-
ble for FDI in Indian brands. The changes 
remove impediments and allow Indian 
brands ease of access to foreign capital, 
facilitating business growth. Further, the 
stipulation in the FDI policy that 30% of 
the value of goods purchased for single-
brand retail trading must be from India 
in respect of proposals involving FDI 
beyond 51% has been relaxed in cer-
tain high technology segments, subject 
to government approval. This will aid 
companies operating in areas driven by 
premium technology and will help foreign 
players to set up a direct presence in 
India for retail distribution. Media reports 
suggest that Apple has already filed an 
application in the wake of this relaxation.

Despite the above enunciated reforms, 
the road to realization of increased for-
eign investments in India is still long. 
Further clarity on several open issues 
such as the nature of rights that may 
amount to “control” and the e-commerce 
policy is much needed. Additionally, 
while several policy impediments have 
been removed, a lot must be done at the 
ground level. That said, the FDI reforms 
are undoubtedly laudable and steps in 
the right direction. The reforms will give 
a fillip to the foreign investment climate 
in India, which is needed for realization 
of growth and development targets.

Luthra & Luthra Law Offices is a full-service law 
firm with offices in Delhi, Mumbai, Bangalore and 
Hyderabad. Sundeep Dudeja is a partner and 
Avisha Gupta is an associate at the firm. The views 
of the authors are personal. This article is intended 
for general informational purposes only and is not 
a substitute for legal advice.
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I ndia’s film Industry is booming, known 
to deliver world class films. Every film 
gets recognition from its name, giv-

ing it a sense of identity for the public to 
relate to or recognize.

In 2001, the Indian government 
accorded “Bollywood” the status of 
“industry”. This eventually led to film 
industry giants such as Disney, Warner 
Brothers and Twentieth Century Fox 
venturing onto the Indian film scene. 
Their foray into Bollywood has revved 
up intellectual property (IP) in the coun-
try, boosting the economy. It has also 
increased IP litigation over the use 
of deceptively similar titles and other 
unauthorized adoption of film titles, 
including suits for infringement of  
copyright and trademarks, and passing 
off actions.

Since the title is one of a film’s most 
important features, emphasis is put 
on choosing exclusive and distinctive 
names for films, in order to enable the 
viewing audience to associate the film 
with its producers or makers. 

All films come under the ambit of IP 
laws of India. While a “cinematographic 
film” is defined and protected under the 
Copyright Act, 1957, the film name or 
title is accorded protection under the 
Trade Marks Act, 1999, under class 41 
for “entertainment services”. Hence 
registering a film title is a necessity 
for every film producer and filmmaker. 
Watching films on storage devices 
such as DVDs and VCDs is also popu-
lar and therefore applications are also 
filed under class 9 for “apparatus for 
recording, transmission or reproduc-
tion of sound or images”.

While film titles are given legal pro-
tection under India’s IP laws, a precon-
dition is first to get the film title regis-
tered with the Indian Motion Picture 
Producers’ Association (IMPPA), the 
Association of Motion Pictures and 
Television Programme Producers 

(AMPTPP) and the Film and Television 
Producers’ Guild of India (the Guild). 
These associations aim at not only 
endorsing and encouraging film pro-
duction but also protecting the com-
mercial interests of the films produced 
in the country.

The film industry usually functions 
through these associations. Before 
any association registers a film title, 
the association ascertains whether an 
identical or deceptively similar title has 
been registered with any concurrent 
association. Registration with the asso-
ciation establishes priority in adoption 
of the film title as well as authorship of 
the script. 

Under Indian law, copyright does not 
subsist in film titles. This was held by 
the Supreme Court in Krishika Lulla & 
Ors v Shyam Vithalrao Devkatta & Anr 
(2015). This case concerned the com-
edy film titled Desi Boyz, in which the 
court found that the word “work” in the 
term “literary work” signified the main 
content of the literary work in question 
and not merely the title.

Legal disputes are lined up in the 
film industry in spite of registration of 
the title as a trademark or registra-
tion with the associations mentioned 
above. In Warner Bros Entertainment 
Inc & Anr v Harinder Kohli & Ors (2008), 
before Delhi High Court, the plaintiffs 
contended trademark infringement 
and sought a permanent injunction to 
restrain the defendants from using the 
title Hari Puttar, which was registered 
with IMPPA and the Guild and was 
ready for commercial release. While the 
court dismissed the case on grounds 
of delay, it noted that the public was 
unlikely to confuse Hari Puttar, a Punjabi 
comedy, with the plaintiff’s popular 
trademark Harry Potter, as the titles 
were not deceptively similar and the 
targeted audiences were segregated.

In Biswaroop Roy Choudhary v Karan 

Johar (2006), also before Delhi High 
Court, the plaintiff sought an interim 
injunction to restrain the defendant from 
using the title Kabhi Alvida Naa Kehna 
for the defendant’s film. The plaintiff 
had registered the disputed title under 
the Trade Marks Act, while the defend-
ant had registered it with AMPTPP and 
the Guild. The court dismissed the suit, 
holding that the defendant was the 
actual user of the mark, and had also 
completed the production of the film, 
which was due for release. It further 
held that actual use of the trademark 
was always a relevant factor when con-
sidering an interim injunction. The court 
also stated that the title in dispute was 
used in common parlance and so could 
not be used with exclusivity. Moreover, 
the plaintiff had delayed in approaching 
the court.

From the above cases it seems that 
mere registration of a film title as a 
trademark or with the associations is 
not enough to protect one’s rights in 
the title. While registration of a film title 
is prudent, in order to establish a likeli-
hood of confusion in the marketplace it 
is important to prove consumer recog-
nition and secondary meaning, thereby 
implying that a trademark is necessary. 
Actual use of the trademark can be 
proved by providing evidence as to the 
measures taken for film completion, 
expenses incurred, contractual agree-
ments entered into with third parties, 
music and distribution rights, market-
ing strategy, etc.

Delay in approaching courts to pro-
tect or enforce one’s rights in film titles 
could be disastrous. Producers seek-
ing restraint should take legal action 
as soon as they gain awareness of the 
potential infringing use.

Manisha Singh is a founding partner of LexOrbis, 
where Divya Srinivasan is an associate.
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The Securities and Exchange 
Board of India (SEBI) has taken 
further steps to curb insider trad-

ing by issuing the SEBI (Prohibition 
of Insider Trading) Regulations, 2015, 
effective from 15 May 2015. Insiders, 
including those contemplating a merger 
or acquisition, need to be familiar with 
the changes introduced.

The following are new concepts intro-
duced by the regulations: 

Trading plan: Under this new con-
cept, an insider is entitled to formulate 
a trading plan for a period of not less 
than 12 months, to commence not ear-
lier than six months from the public 
disclosure of the plan. The main aim of 
the plan is to enable persons who may 
be perpetually in possession of unpub-
lished price sensitive information (UPSI) 
to trade in securities in a compliant 
manner. The possession of UPSI does 
not prohibit an insider from executing 
a trade that was planned before such 
UPSI came into being.

Pre-clearance of trade: Under the 
regulations, any trading executed by a 
designated person beyond a threshold 
as determined by a company would 
require prior approval by the company’s 
compliance officer. Pre-clearance of 
trade enables companies to closely 
monitor insiders’ trading above a given 
threshold.

Qualifications for compliance offic-
ers: The regulations require that a com-
pliance officer be a senior officer of the 
company who is financially literate and 
capable of appreciating the need for 
legal and regulatory compliance. 

While one may laud the welcome 
changes introduced by the regulations, 
companies and designated persons will 
face some practical difficulties in imple-
menting them. A few such difficulties are 
discussed below.

Prima facie, the concept of trad-
ing plan seems to be an opportunity 

provided to directors, key managerial 
personnel (KMPs) and other insiders 
who are always in possession of UPSI 
to trade in securities in terms of a plan 
formulated before such UPSI came into 
being. However, since trading plans 
are required to be irrevocable and the 
insider must implement the plan without 
any deviation, the plan puts insiders 
at a disadvantage for they may have 
to execute trades that may no longer 
be financially viable. Further, financial 
distress or another contingency cannot 
absolve the insider from the obligation 
to implement the plan. In other words, 
an insider is required to implement a 
trade formulated or conceived six to 18 
months back, irrespective of the hostile 
market conditions or personal financial 
constraints. 

A contingent trading plan stipulating a 
desirable price range for executing any 
trade may be considered as a plausible 
solution to ensure that an insider does 
not incur an undue loss while trading in 
securities of the company. Some may 
argue that trading plans stipulating an 
expected price range may generate 
a false market, especially when the 
price range is being given by directors 
and KMPs of a company in their trad-
ing plan. Therefore, one may consider 
permitting insiders to include minimum 
price thresholds in their trading plans, in 
other words, a simple rider stating that 
the insider will execute the trade (in case 
of a sale) of a given number of securities 
only if their price on the date of the trade 
does not fall below the price on the date 
of approval of the trading plan. Similarly, 
an increase in price of securities on the 
date of trade being above a reasonable 
threshold may permit insiders to rethink 
their previous decision to execute the 
trade under the trading plan.

The challenges associated with an 
irrevocable and binding trading plan are 
even graver for employees trading in 

shares acquired under employee stock 
option plans (ESOPs). Employees may 
be required to sell such shares in terms of 
their trading plan even if the market price 
of the shares at the time of executing the 
trade is below the grant price. This would 
defeat the basic aim of ESOPs, i.e. finan-
cial reward for employees.

In view of the foregoing, SEBI may 
consider providing some leeway to 
employees trading in shares acquired 
under ESOPs, such as by allowing 
employees to deviate from their trading 
plan if the market price of shares on the 
date of execution of the trade is below 
the grant or exercise price under the 
ESOP. 

As for promoters, it is practically 
impossible to determine whether, at 
any given time, they are privy to any 
UPSI. When companies face difficulties, 
promoters often make creeping acqui-
sitions to bolster investor confidence. 
Promoters cannot address challenges 
that are driven purely by market con-
ditions or the global economic envi-
ronment, or many other kinds of chal-
lenges, by means of a trading plan. SEBI 
may therefore consider granting some 
relaxation to promoters in cases where 
trading is necessitated due to critical 
business exigencies.

Curbing the menace of insider trading 
is a legitimate concern and mandate of 
the regulator, but it is equally important 
that the regulations put in place do not 
pose practical challenges. One can 
hope that SEBI will issue some clarifi-
cations and exemptions to adequately 
address the concerns of companies and 
insiders.

Inder Mohan Singh is a partner, Sadia Khan is a 
principal associate and Sridevi VS is an associ-
ate at Shardul Amarchand Mangaldas & Co. The 
views expressed in this article are those of the 
authors and do not reflect the position of the firm.
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Employee stock option plans 
(ESOPs) are being widely used 
by both public companies and 

startups as a means of monetary com-
pensation and to provide incentives 
for employees. While startups use 
employee stock options in order to 
attract talent on account of not being 
able to afford high salaries and to 
manage direct cost, publicly traded 
companies use such plans as a reten-
tion tool. The wealth creating potential 
of ESOPs has been highlighted by 
reports about how they have created 
millionaires of employees at Infosys 
and the likes of Flipkart.

Globally, companies adopt one or 
more of the following types of plans, 
depending on their business require-
ments and objectives: (a) employee 
stock option scheme (ESOS); (b) 
employee stock purchase p lan; 
(c) restricted stock units; (d) stock 
appreciation rights; and (e) phan-
tom stocks. In India, the most com-
monly used ESOP vehicle by private 
companies is the ESOS. Also, ESOP 
structuring can be done by setting up 
a trust based on commercial and tax 
considerations.

Statutory compliance: It is man-
datory for every private company 
and public unlisted company that 
proposes to issue employee stock 
options to employees to have in 
place an ESOP scheme that is in 
consonance with section 62(b) of the 
Companies Act, 2013, read with rule 
12 of the Companies (Share Capital 
and Debentures) Regulations, 2014 
(ESOP Regulations). Prior to the ESOP 
Regulations, there was no legislation 
regulating issuance of ESOPs by pri-
vate companies. Public listed compa-
nies, however, have been governed by 
the Securities and Exchange Board of 
India (Share Based Employee Benefits) 
Regulations, 2014.

Who is an eligible employee: The 
ESOP Regulations permit issuance 
of ESOPs to: (i) permanent employ-
ees who have been working in India 
or outside India; (ii) directors; and (iii) 
employees of subsidiaries, associate 
companies and holding companies. 
However, a director (directly or indi-
rectly holding more than 10% of equity 
shares), an employee who is a “pro-
moter” and consultants are excluded 
from definition of an employee to 
whom employee stock options can 
issued.

There has been a major concern 
around exclusion of promoters from 
the definition of employees under the 
ESOP Regulations, which has led to 
structuring promoter compensation 
by way of issuance of sweat equity, 
convertible preference shares, equity 
shares with lock-in provisions, etc. 
The startup community and the report 
of Companies Law Committee led 
by Tapan Ray have raised this issue, 
which is expected to be addressed in 
this budget session.

The Foreign Exchange Management 
(Transfer or Issue of Any Foreign 
Security) Regulations, 2004, permit 
resident employees of foreign subsid-
iaries in India or Indian companies (in 
which a foreign corporation directly 
or indirectly holds equity) to acquire 
options from its foreign holding com-
pany, provided the options are issued 
under a cashless ESOS (without any 
remittance from India) and that the 
shares under the scheme are offered 
globally on a uniform basis.

Vest ing schedule:  The ESOP 
Regulations stipulate a minimum 
lock-in period of one year between 
grant of options and vesting. However, 
as a general practice most companies 
adopt a vesting period over four years, 
where options vest proportionately or 
otherwise over each year. Typically, 

vested options become exercisable on 
the occurrence of a liquidity event.

Exercise price: Vested options can 
be exercised at an exercise price which 
is usually at par for startup companies 
and at a discount to fair market value 
for slightly more mature companies. 
ESOP vehicles usually also stipulate 
the exercise period, i.e. the period 
during which the vested options can 
be exercised.

Transfer restriction: ESOPs usu-
ally impose transfer restrictions in 
line with the charter documents of 
companies on the shares that are 
issued upon the exercise of options. 
In certain cases, companies prefer to 
keep control over the vested shares. 
In such situations various mecha-
nisms or structures can be devised to 
address this concern.

Conclusion

Startups and public listed compa-
nies consider ESOPs as a major incen-
tive to motivate key employees, retain 
intellectual capital, attract new tal-
ent and create wealth for employees. 
Accordingly, it is important to structure 
an ESOP vehicle taking into account 
the commercial and tax implications 
on the company. 

The startup community as well as 
the Companies Law Committee led 
by Tapan Ray in its report pressed for 
relaxations of the ESOP Regulations 
and ESOP taxation so as to allow 
flexibility in structuring of ESOPs and 
simplify the ESOP issuance process. 
It is hoped that the budget session 
will be productive in addressing these 
concerns.

Rajesh Begur is the managing partner of ARA 
LAW, a first-generation law firm with offices in 
Mumbai and Bengaluru. 
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As part of a larger policy move to 
align India’s financial markets with 
international standards and to 

clamp down on the diversion of Indian 
rupee denominated business to offshore 
locations such as Singapore and Dubai, 
the Ministry of Finance issued a concept 
paper in February 2015 on establishing 
finance special economic zones (SEZs). 
The finance SEZs would have more lib-
eral financial laws and a more efficient 
financial system than elsewhere in India. 
The government also perceived that, 
akin to Hong Kong, finance SEZs would 
act as conduit for funds for Indian com-
panies and as a platform for trading of 
securities of Indian companies. 

The 2015-16 budget announced 
the establishment of the Gujarat 
International Finance Tec-City and 
that appropriate regulations would be 
issued by the relevant regulators. This 
was followed by the issuance of regula-
tions by the Reserve Bank of India (RBI), 
the Securities and Exchange Board of 
India and the Insurance Regulatory and 
Development Authority of India. 

The RBI issued the Foreign Exchange 
Management (International Financial 
Services Centre) Regulations, 2015, on 
2 March 2015 and a notification on the 
establishment of international banking 
units (IBUs) in international financial 
services centres (IFSCs) on 1 April 
2015. The notification permits both 
private sector and public sector Indian 
banks as well as foreign banks with a 
presence in India to establish an IBU in 
an IFSC. Such banks are permitted to 
establish only one IBU in each IFSC.

The notification stipulates that IBUs 
established by Indian banks are permit-
ted to raise funds only from “persons 
not resident in India”. With respect to 
resource raising, IBUs can raise foreign 
currency borrowings with a maturity 
greater than one year, and short-term 
liabilities subject to limits prescribed by 

the RBI. IBUs can only transact in for-
eign currency. They are not allowed to 
open current or savings accounts or to 
issue bearer instruments or cheques. 
Payment transactions can be con-
ducted only through bank transfers. 

The notification did not prescribe any 
specific limits for IBUs for exposure to 
borrowers and borrower groups, and 
left it to the board of the parent bank to 
prescribe a credit policy and exposure 
limits for IBUs “consistent with the 
regulatory prescriptions of the RBI”. 
While an IBU can transact with persons 
not resident in India as well as persons 
resident in India, its dealings with per-
sons resident in India are subject to 
the provisions of the Foreign Exchange 
Management Act, 1999. The above 
applies equally to IBUs established by 
Indian and foreign banks. 

The scheme for establishing of IBUs 
has been well received. State Bank 
of India, IDBI Bank, IndusInd Bank, 
Federal Bank and Yes Bank are reported 
to have received approval from the RBI 
to set up IBUs. The attractions of IBUs 
for Indian banks include easier access 
to foreign sources of capital (through 
issuance of instruments such as medi-
um-term notes), participation in for-
eign currency loan syndications, and 
a platform for non-rupee denominated 
trade products. Additionally, while an 
IBU is akin to an international branch, 
an IBU has lower infrastructure and 
human capital costs, as it is located in 
India. However, this scheme has some 
regulatory “blind spots”. For instance, 
while the revised guidelines on external 
commercial borrowings (ECBs) recog-
nized financial institutions in IFSCs as 
“eligible lenders”, the lack of clarity on 
exposure limits for IBUs meant that the 
providing of ECBs by IBUs could not be 
operationalized. 

An RBI circular dated 7 January 2016 
allows IBUs to open foreign currency 

accounts for non-resident institutional 
investors and units operating in IFSCs. 
This is significant in that deposits are a 
considered a good and cheap source of 
funds, and are preferable to resources 
raised through capital markets. As IFSCs 
increase in popularity, it is expected that 
deposits in IBUs will also increase. The 
RBI has also clarified that no limit will 
be prescribed for short-term liabilities 
raised by IBUs. The circular further pre-
scribes that the exposure limit for IBUs 
will be 5% of the parent bank’s tier I 
capital for exposure to a single bor-
rower and 10% of the parent bank’s 
tier I capital for exposure to a borrower 
group. These relaxations partly address 
the twin issues of resource raising and 
deployment by IBUs and are expected 
to increase the flow of capital from IBUs 
to other parts of India. 

The establishment of financial institu-
tions in IFSCs is a step towards imple-
menting the government’s policy to 
facilitate the eventual integration of 
Indian financial markets with global 
financial markets. It is also apparent 
that India’s financial sector regulators 
are taking initiatives to facilitate the 
establishment of such institutions and 
gradually relax regulations applicable 
to them based on the overall perform-
ance of IFSCs. The relaxations in the 7 
January circular reflect the RBI’s desire 
to drive forward the government’s pol-
icy. It is expected that other financial 
sector regulators will follow the RBI’s 
lead to encourage the development 
of IFSCs in India. It is also foreseeable 
that to promote IFSCs, the govern-
ment may put in place a more efficient 
system of financial laws, including on 
contract enforcement.

Sawant Singh is a partner and Aditya Bhargava 
is a principal associate at the Mumbai office of 
Phoenix Legal.
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The Ministry of Urban Development’s 
Smart City Mission contemplates 
significant use of public-private 

partnership (PPP) structures for financ-
ing, developing and operating the smart 
city projects. In addition to the private 
capital needed to finance the mission, 
PPP structures will leverage efficiencies 
and technology of the private sector. 
However, to attract private investment, 
PPP projects will need to be appropri-
ately designed and structured to ensure 
viability and appropriate allocation of risks 
and, most importantly, to treat the private 
investor as an equal partner. Some key 
elements required to design an efficient 
PPP structure are analysed below.

Greater cooperation: A PPP project is 
a partnership between the public author-
ity and the private entity to promote a 
project, while sharing the risks, costs 
and resources. A major reason for the 
failure of such partnerships is the failure 
of authorities to recognize the long-term 
risks undertaken by the private sector, 
leading to disputes. 

In this context, the Kelkar Committee 
in its recent report commented that the 
success of deploying PPP projects will 
depend on whether public authorities 
can change their attitude and mind-
set, and accept that uncertainties and 
appropriate adjustments are inherent in 
implementing long-term contracts. This 
change in mind-set needs to be reflected 
in the design of the project agreements.

A viable business opportunity: A 
PPP project will be successful only if it 
is commercially viable. While investors 
have their own threshold internal rate of 
return, accurate assumptions need to be 
made while designing the PPP structure 
to ensure that market driven returns 
for the particular sector are feasible. 
Sectoral regulators play a role in mitigat-
ing risks and losses arising due to abrupt 
changes in the economic or policy envi-
ronment, but recourse to a regulator can 

pose unforeseen risks for an investor. 
International best practices suggest 

that regulation by contract is the best 
form of regulation, provided the contracts 
are sophisticated, predictable, based on 
realistic assumptions and provide trans-
parent mechanisms for addressing these 
risks. There are counter-arguments that 
in long-term contracts it is difficult to pre-
dict all uncertainties, however, an analy-
sis of infrastructure contracts shows that 
the significant risk is in the initial devel-
opment and construction stages, and 
post completion it is primarily “traffic” or 
“offtake” risk. Therefore, a balanced PPP 
structure always provides for develop-
ment risk and “traffic” or “offtake” risk 
to be taken by the authority, and the 
construction and operations risk to be 
assumed by the private developer.

Efficient contractual framework: 
Related to both the above factors is 
the need for a robust and predictable 
contractual framework. The objective of 
the framework should be to increase vis-
ibility between the parties by allocating 
technical and commercial risks (thereby 
reducing scope for disputes and differ-
ences) and, at the same time, easing 
implementation of the project. 

For instance, an effective contractual 
framework can enable private entities to 
raise debt finance from different classes 
of investors, by providing greater flex-
ibility to raise equity and by including 
options to dilute ownership and/or exit 
completely from the project. The exit 
opportunity has to be in a predictable 
manner, particularly in the case of long-
term investors (such as pension funds) 
that are unwilling to take development 
risk but willing to take operational risk.

Renegotiation of contracts: Lastly, 
developers argue that PPP contracts 
must have inherent scope to be rene-
gotiated. This may be desirable to 
address long-term risks, however, flex-
ible contracts that address such risks 

are preferred. While specific risks may be 
unforeseen, most can be captured within 
pre-defined categories of risks, such as 
change in law, etc. The Kelkar Committee 
report, while setting out benchmarks to 
be applied to renegotiation triggers, sug-
gests that the authority should act within 
a governance arrangement that uses a 
facts-based objective assessment.

In our experience, amending or rene-
gotiating contracts, even within an insti-
tutionalized framework, will always be 
a daunting task. It is difficult to address 
charges of subjectivity and arbitrariness, 
which can lead to disputes and conse-
quences akin to the cancellation of 2G 
licences and coal block allocations. The 
alternative preferred approach is to cre-
ate robust yet flexible concession agree-
ments that address diverse categories of 
risk, without precipitating renegotiations. 

To conclude, Finance Minister Arun 
Jaitley has remarked: “PPPs have deliv-
ered some of the iconic infrastructure like 
airports, ports and highways, which are 
seen as models for development globally. 
But we have also seen the weaknesses 
of the PPP framework, the rigidities in 
contractual arrangements, the need to 
develop more nuanced and sophisti-
cated models of contracting and develop 
quick dispute redressal mechanisms.” 

Today when India is looking towards 
the smart city revolution, there is no alter-
native to PPPs, however, the framework 
must incorporate learning from earlier 
experiences. HSA is engaged in drafting 
PPP concession agreements in diverse 
sectors and services, which will eventu-
ally also find a place in the smart cities 
framework.

Hemant Sahai is the managing partner and 
Soumya Kanti De Mallik is an associate partner 
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Delhi High Court delivered a land-
mark decision on the transfer 
pricing implications of advertise-

ment, marketing and sales promotion 
(AMP) expenses for licensed manufac-
turers in December 2015, in the case of 
Maruti Suzuki, holding that AMP expend-
iture does not constitute an “international 
transaction” and cannot be subject to 
transfer pricing adjustments. 

The court observed that even in a 
case where an AMP expense is seen as 
an international transaction, there is no 
statutory machinery provision to enable 
the tax department to determine the 
compensation due to an Indian entity. 
Further, as neither the substantive nor 
the machinery provisions of Chapter X 
of the Income-tax Act, 1961, were appli-
cable to AMP, the inevitable conclusion 
was that Chapter X of the act did not 
permit an adjustment in respect of AMP. 
The court fittingly observed that the 
value of a brand may be impacted by a 
number of factors and imponderables. 

Relying on its decision in Sony Ericsson 
Mobile Communications, of March 2015, 
which held that India’s transfer pricing 
provisions do not mandate the use of the 
“Bright Line Test” (BLT), the court held 
that the BLT cannot be applied even to 
ascertain whether there is an interna-
tional transaction, particularly as there is 
no machinery provision for this purpose. 
Considering the statutory provisions 
on transfer pricing, the court held that 
existence of an international transaction 
has to be proved within the contours of 
the statutory framework, and not by sur-
mises and conjectures. 

The court reiterated that it is essential 
to first ascertain whether an international 
transaction took place between the tax-
payer and its associated enterprise (AE), 
and then to ascertain the price at which 
it took place. Next, the arm’s length price 
(ALP) has to be determined by applying 
one of the prescribed methodologies. 

Then, the transaction price is compared 
with the ALP and a transfer pricing adjust-
ment is made by substituting the ALP for 
the contract price. It was held that no 
quantitative adjustment is contemplated 
in law rather substitution of transfer price 
with ALP.

The department’s case was that in 
incurring AMP, the taxpayer caused ben-
efits to flow to its foreign AE, resulting 
in an international transaction requiring 
transfer pricing adjustment. Significantly, 
the court held that any incidental benefits 
to the AE on account of AMP expenses 
incurred by the taxpayer should not lead 
to an automatic inference of a service 
being rendered by the taxpayer to the 
AE that triggers the transfer pricing pro-
visions. The court observed that AMP 
adjustment could not be made in respect 
of a full-risk manufacturer. 

In the context of the facts before the 
court, it was held that the onus to dem-
onstrate that the AMP expense incurred 
by the taxpayer constitutes an interna-
tional transaction is on the tax depart-
ment, and this must be established 
without applying the BLT, which was 
discarded in the Sony case. Taxpayers 
must also demonstrate through their 
inter-company arrangements, transfer 
pricing documentation and business 
conduct that there is no arrangement or 
implied understanding with the AE and 
that the decision pertaining to AMP has 
been independently taken for the ben-
efit of the business. 

In terms of the arrangement, the tax-
payer was able to use the co-brand 
Maruti Suzuki, while the Suzuki brand 
was legally owned by the foreign AE. 
Since the foreign AE did not own the 
co-brand nor was it entitled to use it, 
the court held that the question of a 
benefit arising as a result of AMP spend-
ing did not arise, hence absence of an 
international transaction. The court fur-
ther noted that the foreign AE’s AMP 

expenditure was 7.5% of sales, while 
the Indian taxpayer spent only 1.87% of 
sales on AMP! 

Disregarding the department’s con-
tention regarding benefit flowing to the 
foreign AE in the form of increased roy-
alty payment, the court held that royalty 
transactions were separately subjected 
to transfer pricing assessment. The 
court reiterated its observation in Sony 
that on application of the transactional 
net margin method, if an Indian entity 
recorded operating margins higher than 
those of the comparable companies, 
no separate adjustment on account of 
AMP expenses is required. In the instant 
case, the court held that since the net 
operating profit margin of the taxpayer 
was higher than that of comparable 
companies, transfer pricing adjustment 
due to AMP expense did not arise.

Delhi High Court’s judgments in Sony 
and Maruti Suzuki usher in clarity and 
certainty as to what constitutes an inter-
national transaction in distributor and 
manufacturer scenarios respectively, and 
hopefully will resolve litigation in this field. 
A challenge to these judgments in the 
Supreme Court implies the last word is 
not yet out.

From a taxpayer’s standpoint, the 
court declared that the tax department 
should conclusively satisfy its burden of 
proof before making any transfer pric-
ing adjustment. AMP issues are factual. 
They depend on functions performed, 
assets employed and risks assumed by 
each taxpayer, so the department cannot 
follow a common dictum and apply it to 
taxpayers across the board; each case 
will have to be examined on its facts.

Ranjeet Mahtani is an associate partner and 
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a legal opinion or advice.






