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Trusts: It’s all a mistake
In its judgment of 19th September 2016 in In the matter of D, E and F Trusts [2016] JRC 
166C, the Royal Court applied, for the first time, the statutory mistake provisions embodied 
in Article 47E of the Trusts (Jersey) Law 1984 (which provisions were introduced in 2013).   
Read more

Insolvency: Administration by the back door over a  
Jersey company? 
Jersey’s Royal Court has recently given guidance as to the manner in which it will exercise 
its discretion when being asked to issue a letter of request to the High Court of England 
and Wales seeking the appointment of an English administrator over a Jersey registered 
company.  Read more

Change to the test regarding leave to appeal to the  
Privy Council: 
On 4th November 2016, the Court of Appeal in Botas v Tepe [2016] JCA 199D made 
clear that, in respect of applications made to it for permission to appeal to the Privy 
Council, its practice going forward will be to normally refuse such permission so as to 
enable the Judicial Committee of the Privy Council to select itself, from the applications 
before it for permission to appeal, the cases raising the most important issues.    
Read more

With Christmas fast approaching and the new-year almost upon us, 
we take stock of a number of interesting and important judgments 
issued by the Jersey Courts in the last quarter of 2016. Should you 
wish to discuss any of the cases outlined below, or if you would like 
to know more about any litigation issues, please do not hesitate to 
contact Damian Evans or Paul Nicholls.

The Walkers Litigation team wish you a very Happy Christmas and 
New Year.
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Foundations: Another sensible and pragmatic approach 
from Jersey’s Royal Court 
In November 2016, the Royal Court handed down its judgment in In the Matter of the C 
Trust Company Limited [2016] JRC 144 in which it blessed momentous decisions taken 
by the council member of five Jersey foundations.  This is only the second occasion that 
the Royal Court has had to consider an application in respect of a Jersey foundation 
since the introduction of the Foundations (Jersey) Law 2009 (the Foundations Law). 
Read more



In November 2016, the Royal Court handed down its judgment in In 
the Matter of the C Trust Company Limited [2016] JRC 144 in which it 
blessed momentous decisions taken by the council member of five Jersey 
foundations. This is only the second occasion that the Royal Court has 
had to consider an application in respect of a Jersey foundation since the 
introduction of the Foundations (Jersey) Law 2009 (the Foundations Law).

Facts
The applicant was the sole council member of five Jersey foundations 
(four non-charitable foundations, established for the benefit of a family 
(the Non-Charitable Foundations) and one charitable foundation (the 
Charitable Foundation)) (together, the Foundations) and applied to the 
Court seeking declarations that it had the power to make a number of 
profound changes to the Foundations such that they would ultimately 
be dissolved.  

Monies totalling some £77million were transferred to the Foundations 
from a number of Jersey law family trusts and were transferred following 
receipt of tax advice taken as a result of significant changes to the law 
of a particular foreign jurisdiction on the taxation of trusts. Under the 
regulations of the Non-Charitable Foundations, beneficiaries resident 
in that jurisdiction were excluded from benefit for the duration of 
their residence. The Jersey trusts were terminated and the Foundations 
established on the understanding that no obligation vis-à-vis tax filing or 
liabilities would arise; however, the tax advice relied upon was flawed.  
The beneficiaries of the Foundations affected by the flawed tax advice 
wished to regularise their tax positions and comply with their foreign 
tax obligations and it was on this basis that the applicant brought its 
application to, inter alia:-

 » Amend the definition of “excluded persons” as set out in the 
Non-Charitable Foundations such that beneficiaries resident in 
the foreign jurisdiction could benefit; 

 » Amend the confidentiality provisions to enable disclosure of 
information to foreign tax authorities; 

 » Enable payments to be made to foreign tax authorities to satisfy 
any applicable tax liabilities; and

 » Restructure and bring about the dissolution of the Foundations.

The Decision of the Court
In considering the application and in particular its jurisdiction to make 
orders with regard to Part 5 of the Foundations Law, the Court agreed 
that it was appropriate for it to have regard to the similar jurisdiction to 
be found within the law relating to trusts, and in particular, the approach 
taken by the Royal Court in the case of Re S Settlement [2001] JLR Note 
37, namely, that in considering an application by a trustee to approve a 
proposed course of action, the Court should ask itself:-

1. Whether the proposed action is within the trustee’s powers; used 
in, or intended to be used in, unlawful conduct; or

2. Whether the proposed action is a proper exercise of that power.  
In particular, the Court must be satisfied that the opinion has been 
formed in good faith, is reasonable and has not been vitiated by 
any actual or potential conflict of interest; and

3. Whether the trustees are surrendering their discretion to  
the Court

It being accepted that the applicant in the current case was not 
surrendering its discretion, the Court turned its mind to whether or not 
the applicant had the powers to do that which it proposed to do.

Relevant powers
Having reviewed the regulations for each of the Foundations and the 
relevant provisions of the Foundations Law, the Court held that the 
applicant did have the power to make the proposed amendments to 
the Foundations. The regulations of each of the Foundations granted 
a power to amend, vary or delete any provision of the regulations, a 
power to settle tax liabilities or penalties payable by the Foundations 
and a power to dissolve the Foundations. Article 43 of the Foundations 
Law enabled a council member (or, indeed, any person with standing), 
to apply to the Royal Court for certain actions to be taken in respect 
of a foundation. The Court noted that Article 45 of the Foundations 
Law enabled the Court to propose amendments to a foundation’s 
regulations or charter if satisfied that such a change would either assist 
the foundation to administer its assets or enable it to attain its objects 
and that Article 46 of the Foundations Law conferred upon the Royal 
Court a power to give directions to assist a foundation to administer its 
assets or carry out its objects.

Appropriateness of the proposed actions
Satisfied that the applicant had the requisite powers, the Court then 
considered the appropriateness of the proposed course of action.
 
The Court was presented with evidence, including an affidavit from the 
current tax adviser, explaining, inter alia, the adverse tax consequences 
which would arise in the event that the proposed amendments were 
not made. The Court concluded that it was clear that the foreign tax 
authority would look through the Foundations and, in the case of the 
Non-Charitable Foundations, would regard them as the personal assets 
of some of the beneficiaries. The Court also noted that all of the family 
members (the majority of whom were beneficiaries of the Non-Charitable 
Foundations) supported the application, as did the guardian and stated 
that this level of support was “an important factor in considering whether 
or not to bless what is proposed by the [applicant]”. Accordingly, the 
Court blessed the applicant’s decision as reasonable and reached in 
good faith and stated that, even had the regulations not have permitted 
the applicant to make the changes proposed, the Court would have 
exercised the power afforded to it by Article 45 of the Foundations Law 
so as to make the amendments and enable the Foundations to achieve 
their purposes.
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Conclusion
The Royal Court’s application of the well-established principles relating 
to the blessing of a momentous decision to be taken by a trustee in the 
context of trusts, shows its willingness to ensure a pragmatic approach 
adopted in the context of foundations and to ensure, in this case, that 
the Foundations were permitted, pending dissolution, to administer their 
assets in order to obtain their objects.  

>>

Foundations: Another sensible 
and pragmatic approach from 
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In its judgment of 19th September 2016 in In the matter of D, E and F 
Trusts [2016] JRC 166C, the Royal Court applied, for the first time, the 
statutory mistake provisions embodied in Article 47E of the Trusts (Jersey) 
Law 1984 (which provisions were introduced in 2013). 

Facts
On 20th March 2009, the applicant (the Settlor) established three Jersey 
law trusts, the C, H and J Trusts, with cash in the sum of US$100.  The 
principal trusts were for the Settlor during his lifetime as to both capital 
and income, and from and after his death for such of the beneficiaries as 
the trustee might in her discretion determine.   The trusts were intended 
to be tax efficient vehicles for succession planning for the Settlor’s family. 
The Settlor was resident in Switzerland and his two sons were resident in 
the United States of America. The structures were intended achieve US 
tax objectives, in particular to ensure that any distributions to the Settlor’s 
sons were not subject to US tax and to ensure that no part of the assets 
held by the trustees of the Trusts would be subject to US estate tax.

Although the trusts were established in 2009, no assets were added 
to them for over two years.  In 2011, the Settlor became aware of 
the potential enactment of a 20% estate tax in Switzerland, where he  
was resident.  

The Settlor took advice during to 2011 to address the Swiss tax issues 
whilst not losing sight of the original US tax objectives and on 23rd 
December 2011, the Settlor executed amendment indentures in relation 
to the three trusts.  As a result, each of the trusts became a Jersey law 
governed non-discretionary irrevocable trust.   

Following the amendment of the trusts and as part of the restructuring 
process, the Settlor transferred his interests in a publically traded Dutch 
company, into the amended trusts.  The Settlor held his shares in that 
Dutch company through two Luxembourg holding companies.  On 23rd 
December 2011, the day on which the amendment indentures were 
executed, the Settlor entered into three transfer agreements with the 
retention of a usufruct, pursuant to which he transferred to the trusts 
his shares in the two Luxembourg companies. Those transfers were the 
subject of the application before the Royal Court.  

It transpired that the proposed changes to Swiss tax law were not 
introduced and therefore the contemplated Swiss tax issues did not arise. 
The amendments made to the Trusts in fact gave rise to unintended and 
significant potential US estate tax charges. Instead of the transfers being 
made to trusts which in their amended form would be tax efficient, 
the transfers were made to trusts which attracted a significant risk to 
the Settlor’s family of a substantial US estate tax liability if either of the 
Settlor’s sons should die before the end of the respective trust periods 
(which would be in 2041).  The Settlor’s evidence to the Court was that he 
would not have made the transfers onto the trusts in their amended form 
had he known and appreciated the potential US estate tax consequences 
and he therefore applied that the transfers be set aside and declared 
void on the grounds of mistake with the effect that the shares in the 

Luxembourg companies had been held at all times on bare trust by the 
trustees for the Settlor.

Mistake
The application was made under Article 47E of he Trusts Law (introduced 
in 2013), because there was no application to set aside either the trusts 
as originally made or as amended by the 2011 instruments.  What was 
sought to be set aside were the transfers of the shares in the Luxembourg 
companies in 2011 to the amended trusts.  

The Court was required to address three questions:-

1. Was there a mistake on the part of the Settlor?

2. Would the Settlor not have made the transfers “but for” the 
mistake?

3. Was the mistake of so serious a character as to render it just for 
the Court to make a declaration?

The answer to the first two questions was an unequivocal yes. The third 
question was more problematic.  In most of the cases that have come 
before the Royal Court, the result of the mistake has been that there 
was an existing tax liability.   In this case, if the two sons were to survive 
until December 2041 when the trusts would come to an end, the US 
tax disadvantages would not have come to pass and there would be no 
enormous tax liability of the kind contemplated.  

The difficulty facing the Court was that it had to consider whether the 
mistake could be said to be of such a serious character as to render it just 
for the Court to make a declaration when, quite feasibly there were no 
tax risks of the kind envisaged.  The issue was whether the potential risk 
of a very significant tax liability if either son should die prior to the expiry 
of the term of the trusts was a consequence which renders the mistake so 
serious that it is just that the transfers be set aside.  The Court considered 
that it was and made the orders/declarations for the following reasons:-

1. Although the risk may be thought to be far from certain of 
coming to pass, the potential tax bill for their estates was huge;

2. It was clear that the Settlor ultimately wanted the assets to go to 
his children and remoter issue and none of the trust beneficiaries 
were likely to suffer if the transfer of the shares was set aside;

3. The Settlor was not a tax payer in the United States and the 
mistake goes to the treatment of his sons’ estates and not to his 
own. The trusts were not therefore an artificial scheme or device 
and were made for the disposition of the Settlor’s estate in a tax 
efficient way and he has gained no interim advantage.  

Trusts: It’s all a mistake
December 2016
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Conclusion
The Royal Court’s decision provides helpful guidance on its approach to 
applications to set aside subsequent transfers in to Jersey trusts by reason 
of mistake. In certain circumstances, the Court will be willing to set aside 
a transfer in to trust if the mistake gives rise to a contingent (as opposed 
to actual) tax liability.

Trusts: It’s all a mistake cont’d.

December 2016
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Jersey’s Royal Court has recently given guidance as to the manner in 
which it will exercise its discretion when being asked to issue a letter of 
request to the High Court of England and Wales seeking the appointment 
of an English administrator over a Jersey registered company.  

In Harbour Fund II L.P. v ORB a.r.l. & Litigation Capital Funding [2016] 
JRC 171, the Royal Court held that the applicant’s (Harbour) application 
for a letter of request to be issued to the English High Court for an 
administration order with respect to ORB a.r.l. (ORB), a Jersey company, 
failed on two grounds; namely that (1) ORB did not have a substantial 
connection with England and Wales and (2) it could not be proven to be 
in the interests of the creditor that an English law administration order 
be made in favour of the Jersey bankruptcy process known as désastre.  

Insolvency in Jersey 
The English law process of administration allows, amongst other things, 
an insolvent company to be rescued as a going concern. Jersey law has 
no equivalent to the English law administration process but has its own 
bankruptcy process of désastre whereby the Viscount will be appointed 
to realise the assets of the insolvent company for the benefit of creditors.  

Nonetheless, the Royal Court does have the power, pursuant to its 
inherent jurisdiction and s 426 of the Insolvency Act 1986, to issue a letter 
of request to the High Court requesting that an English law administrator 
be appointed over an insolvent Jersey registered company, and it was 
upon this jurisdiction that Harbour sought to rely.

The Case
In determining whether to exercise its discretion to issue a letter of 
request, the Court must consider:

1. if it is in the interests of the creditors; or

2. if it is in the interests of the debtor; or 

3. if it is in the public interest (albeit that this latter consideration is 
subordinate to the first two). 

When applying this test, the Court was required to be satisfied that:

1. Harbour was a creditor of ORB with a liquidated claim; and 

2. ORB was cash flow insolvent; and

3. ORB had assets within the jurisdiction of the High Court of 
England and Wales such that it could be said to have “a substantial 
connection with England”.   

The Court was satisfied on the first two points, namely that Harbour 
was a creditor of ORB and had a liquidated claim and that ORB was 
insolvent on the cash-flow basis. It was the third and final point that 
gave rise to problems.  

Substantial connection?

ORB denied that the majority of its assets were in England and also 
denied that it had a substantial connection with that jurisdiction.  In 
support of its application, Harbour provided the Court with evidence 
from an accountancy firm, identifying a number of properties in London; 
however, ORB’s interest in those properties was not apparent and 
further, the majority of the assets listed by the accountancy firm were 
situated outside of England and Wales.  As such, the Court was not 
satisfied that ORB had a “substantial connection” with England and 
Wales.  The Court was also not satisfied that the interests of ORB’s other 
creditors would be best served by the appointment of an English law 
administrator, particularly given the fact that the administrator would be 
required to ascertain the extent and precise location of ORB’s assets in 
order to sell the same and that the administrator would likely be required 
to commence enforcement proceedings in other jurisdictions, including 
in Jersey.  Harbour was not looking to rescue ORB as a going concern (if 
it were, the Court may have reached a different conclusion).  Concerned 
to allow English administration to sneak in “through the back door”, 
the Court concluded that an English administrator would be no better 
placed to realise ORB’s assets than the Viscount in Jersey, if appointed 
under Jersey’s domestic bankruptcy procedure.  The application was 
therefore refused.

Conclusion
This was the first time that such an application had been refused by the 
Royal Court. In declining to exercise its discretion, the Royal Court has 
stressed the importance of considering domestic insolvency procedures 
before looking to apply a foreign process to a Jersey company. If there 
is no “substantial connection” with England, the Court has made clear 
that it is unlikely to issue a letter of request to the High Court for an 
administrator to be appointed in respect of a Jersey company. 

Walkers acts for ORB.
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On 4th November 2016, the Court of Appeal in Botas v Tepe [2016] JCA 
199D made clear that, in respect of applications made to it for permission 
to appeal to the Privy Council, its practice going forward will be to 
normally refuse such permission so as to enable the Judicial Committee 
of the Privy Council to select itself, from the applications before it for 
permission to appeal, the cases raising the most important issues. 

In so doing, the Court of Appeal endorsed the statement made by Lord 
Reed in the United Kingdom Supreme Court in the case of in Uprichard v 
Scottish Ministers [2013] UKSC 21, where he said:

“Appeals against any order or judgment of the Court of Appeal in 
England and Wales or in Northern Ireland can be brought only with the 
permission of the Court of Appeal or of this court. In practice, the Court 
of Appeal normally refuses permission so as to enable an appeal panel 
of this court to select, from the applications before it for permission to 
appeal, the cases raising the most important issues.”

Although Lord Reed’s statement was said in the context of an appeal 
from the Court of Session and was therefore to be considered as obiter, it 
was said in the context of the criteria applied by the Appeal Panel of the 
Supreme Court when considering the grant of permission to appeal by 
reference to paragraph 3.3.3 of the Supreme Court Practice Direction 3 
(“the Supreme Court Practice Direction”) which states that:
 
“Permission to appeal is granted for applications that, in the opinion 
of the Appeal Panel, raise an arguable point of law of general public 
importance which ought to be considered by the Supreme Court at that 
time, bearing in mind that the matter will already have been the subject 
of judicial decision and may have already been reviewed on appeal…”

The formulation of “an arguable point of law of general public 
importance which ought to be considered by the Supreme Court at that 
time” is the same as that applied under the relevant procedural rules to 
an application for permission to appeal to the Judicial Committee of the 
Privy Council on appeal from the Court of Appeal of Jersey.  The Court of 
Appeal considered that such a formulation must necessarily encompass 
a consideration as to the immediacy of the need to address the point of 
law which, the Court of Appeal concluded, can really only be judged by 
the Appeal Panel of the Privy Council.  

The result is that even where it can be said that there may exist an 
arguable point of law, the Court of Appeal would also need to be sure 
both as to the existence of that point of law and of its importance, as 
well of its need for determination at this time, before the Court of Appeal 
should grant leave.

Walkers act for Botas in the litigation.
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