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British Virgin Islands
Ashley Davies and Omonike Robinson-Pickering
Walkers

Loans and secured financings

1 What are the primary advantages and disadvantages in your 
jurisdiction of incurring indebtedness in the form of bank 
loans versus debt securities? 

The British Virgin Islands (BVI) is a key player in the international 
finance markets and BVI entities are party to a broad range of financing 
transactions across various jurisdictions. In the international market, 
BVI law is rarely (if ever) chosen as the governing law of the underlying 
credit documents (except in relation to certain security agreements) 
and as such initial structuring considerations are often led by ‘onshore’ 
concerns with an overlay of BVI legal concepts. It is usual to find BVI 
entities involved in cross-border transactions where the governing law 
of the underlying credit documents may be the laws of England, Hong 
Kong, New York or, increasingly, the People’s Republic of China. The 
use of BVI entities works equally well for bank loans and debt securities 
transactions, and it is increasingly common for debt securities issuers, 
borrowers and guarantors to be incorporated in the BVI. There are over 
410,000 active BVI entities.

2 What are the most common forms of bank loan facilities? 
Discuss any other types of facilities commonly made available 
to the debtor in addition to, or as part of, the bank loan 
facilities.

The use of BVI entities is commonly found in all forms of bank loan 
facilities, it being a feature of the widespread popularity of the BVI as 
an incorporation jurisdiction for asset holding companies, particularly 
in the Asian region. The type of facilities available to BVI entities is 
driven by international commercial and legal factors outside the BVI. 
BVI companies are frequently set up to hold real estate assets and par-
ticular business lines such as precious metals and grant security over 
such assets.

3 Describe the types of investors that participate in bank loan 
financings and the overlap with the investors that participate 
in debt securities financings.

Generally, the investors in cross-border financing transactions have not 
been domiciled in the BVI, although this is changing as BVI companies 
become more popular, particularly in the Asian market.

4 How are the terms of a bank loan facility affected by the type 
of investors participating in such facility?

Any requirement to tailor the facility would largely be determined by 
the laws governing the underlying credit documents; however, the 
jurisdiction of incorporation of the debtors will also affect the terms 
of certain aspects of the facility, notably regarding representations, 
undertakings and conditions precedent to drawdown of funds. Bank 
loan facilities would generally not need to be tailored specifically to 
cater for BVI entities acting as finance parties to the loan arrangements.

5 Are bank loan facilities used as ‘bridges’ to permanent debt 
security financings? How do the structure and terms of bridge 
facilities deviate from those of a typical bank loan facility?

BVI entities will often use bridge facilities in advance of extending 
existing credit facilities where the structuring of such bridge facilities 

will usually be determined by a law other than BVI law. The structure 
and terms of bridge loan facilities versus other types of bank loan facil-
ity would generally not be impacted by the participation of BVI entities 
as either obligors or finance parties.

6 What role do agents or trustees play in administering bank 
loan facilities with multiple investors?

Questions as to the role of agents or trustees, primary roles and typi-
cal fees of financial institutions will generally fall to be determined by 
the laws and market of the jurisdiction of the main loan documenta-
tion and the jurisdiction of domicile of the finance parties. In the case 
of finance parties established in the BVI, their rights and obligations 
would largely be driven by the contractual terms underpinning the 
transaction. Rights to indemnification and reimbursement are typically 
driven by market practice and documented under the loan agreements.

7 Describe the primary roles and typical fees of the financial 
institutions that arrange and syndicate bank loan facilities.

Primary roles and typical fees of financial institutions will also all fall 
to be determined by the laws and market of the jurisdiction of the main 
loan documentation.

8 In cross-border transactions or secured transactions 
involving guarantees or collateral from entities organised in 
multiple jurisdictions, which jurisdiction’s laws govern the 
bank loan documentation?

The laws governing bank loan documentation will usually be deter-
mined by ‘onshore’ considerations. BVI law will not usually govern 
bank loan documentation on a cross-border transaction and even 
security documents relating to BVI assets may be governed by for-
eign law, although there can be advantages to having BVI law govern 
such agreements.

Regulation

9 Describe how capital and liquidity requirements impact the 
structure of bank loan facilities, including the availability of 
related facilities.

Under the Banks and Trust Companies Act 1990 all banks are required 
to maintain a minimum tier 1 capital of US$2 million or its equiva-
lent in other currencies, save for licensees holding restricted banking 
licences, which are required to maintain a minimum tier 1 capital of 
US$1 million or its equivalent in other currencies. The BVI Financial 
Services Commission (FSC) adopts the guidelines set by the Basel 
Committee for Bank Regulation and Supervisory Practices for the 
calculation of the capital adequacy ratio (risk asset ratio). The Basel 
Committee recommends a minimum risk asset ratio of 8 per cent. 
However, the FSC requires banks to maintain a minimum risk asset 
ratio of 12 per cent.

10 For public company debtors, are there disclosure 
requirements applicable to bank loan facilities?

There are no BVI law specific disclosure requirements applicable to 
bank loan facilities for BVI entities. That said, the jurisdictions in 
which the BVI entity operates or carries on business will usually have 
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applicable rules that a BVI entity would need to follow and BVI entities 
are generally constituted in such a way to make compliance straightfor-
ward in this respect.

11 How is the use of bank loan proceeds by the debtor regulated? 
What liability could investors be exposed to if the debtor uses 
the proceeds contrary to regulations? Can investors mitigate 
their liability?

Generally the use of bank loan proceeds by a debtor is not specifically 
regulated under BVI law, although the BVI recognises its responsibil-
ity to ensure compliance with internationally established regulations 
and enforcement relating to the detection and prevention of money 
laundering, tax evasion and countering the financing of terrorism. The 
BVI has a rigorous anti-money laundering regime and also recognises 
United Nations and European Union sanctions. As such, if the debtor is 
a BVI company and the legality of the use of bank proceeds is in ques-
tion, the BVI regulatory authorities are likely to assist with appropri-
ate requests for information in relation to such company. In terms of 
liability of investors or lenders, this is usually contractually addressed 
by way of indemnities in the main loan documentation, and in practice 
investors or lenders will also have established procedures in place to 
address such issues.

12 Are there regulations that limit an investor’s ability to 
extend credit to debtors organised or operating in particular 
jurisdictions? What liability are investors exposed to if they 
lend to such debtors? Can the investors mitigate their liability?

BVI bank lending is largely limited to the domestic market; however, 
international banks may sometimes lend through their BVI branch. The 
FSC is the regulator of all BVI licensed banks (including BVI branches 
of international banks). BVI banks will hold either a general banking 
licence, a restricted Class I banking licence or a restricted Class II 
banking licence issued by the FSC, with holders of either of the classes 
of restricted licences being restricted from, inter alia, taking deposits 
from any person resident in the BVI other than another licensee or a 
BVI company. See also question 11.

13 Are there limitations on an investor’s ability to extend credit 
to a debtor based on the debtor’s leverage profile?

There are no statutory prohibitions as a matter of BVI law. These issues 
may, however, be impacted by, among other things, the relevant listing 
jurisdiction and internal lending policies and codes of conduct.

14 Do regulations limit the rate of interest that can be charged on 
bank loans?

Subject to certain provisions in relation to extortionate credit transac-
tions, there are no statutory usury laws or interest limitation laws in the 
BVI and therefore there is no statutory limit on the amount of interest 
that can be charged to BVI borrowers under foreign law governed loan 
documents. On any financing transaction, however, interest payable 
should not be at such a level that it could be construed as a penalty, as 
penalties are unenforceable under BVI law.

15 What limitations are there on investors funding bank loans in 
a currency other than the local currency?

There are no limitations as a matter of BVI law. These issues may, how-
ever, be impacted by, among other things, the relevant listing jurisdic-
tion or internal lending policies, or both.

16 Describe any other regulatory requirements that have an 
impact on the structuring or the availability of bank loan 
facilities.

To the extent a BVI entity is engaging in regulated business as a matter 
of BVI law then it will need to obtain the relevant approvals, licences or 
consents from the BVI regulatory authorities. When acting as a debtor 
participating in a bank loan facility a BVI entity would not usually need 
to obtain any regulatory approvals as a matter of BVI law. These issues 
may, however, be impacted by, among other things, the relevant listing 
jurisdiction or internal lending policies, or both.

Security interests and guarantees

17 Which entities in the organisational structure typically 
provide collateral and guarantee support for bank loan 
financings? Are there limitations on which entities in the 
organisational structure are permitted to provide such 
support?

BVI law considerations will most commonly arise on bank loan financ-
ings in the context of guarantee and security arrangements. In a cor-
porate lending scenario, the BVI company will typically be the holding 
company of the group or a direct or indirect parent of the borrower. 
As such, BVI companies are often required to guarantee or provide 
collateral for borrowings of their subsidiaries. There are no statutory 
limitations on guarantees as a matter of BVI law, but the guarantor’s 
constitutional documents may contain limitations or thresholds as to 
the amount that can be guaranteed. The BVI Business Companies Act 
2004 (as amended) (the BVI BC Act) expressly provides that, subject to 
its memorandum and articles, a BVI company has the power to guaran-
tee a liability or obligation of any person and secure any of its obliga-
tions by mortgage, pledge or other charge, of any of its assets for that 
purpose. The BVI BC Act also provides that a BVI company can, sub-
ject to its memorandum and articles, perform any act or enter into any 
transaction irrespective of corporate benefit and specifically that a BVI 
company may give financial assistance in connection with the acqui-
sition of its own shares. There would generally not be any applicable 
BVI taxes or duties unless security is being taken over land situated in 
the BVI.

18 What types of obligations typically share with the bank loan 
obligations in the collateral and guarantee support? If so, 
are all such obligations equally and ratably covered by the 
collateral and guarantee support?

These issues would be determined by the governing law of the prin-
cipal financing documents (including the guarantee, which would not 
usually be BVI law governed). As a matter of BVI insolvency law, the 
BVI courts recognise the pari passu principle and adopt a creditor-
friendly approach to the enforcement of obligations under collateral 
and guarantee arrangements.

19 Which categories of assets are commonly pledged to secure 
bank loan financings? Describe any limitations on the pledge 
of assets.

The most commonly encountered BVI security interests on bank lend-
ing transactions are as follows:
• an equitable or legal mortgage over shares of a BVI company;
• a charge over a foreign bank account; and
• a fixed and floating charge over assets (although noting that BVI 

companies will rarely hold BVI situated assets).

The BVI also recognises liens and pledges, although these are rarely 
used as both require actual physical delivery of the secured property 
to the secured party.

20 Describe the method of creating or attaching a security 
interest on the main categories of assets.

The most common form of security over shares in a BVI company is 
an equitable mortgage, pursuant to which the mortgagor transfers a 
beneficial interest in the shares to the mortgagee (usually the bank or a 
security agent where the transaction is syndicated) while remaining the 
registered legal title holder. An equitable mortgage is, however, tech-
nically weaker than a legal mortgage because a bona fide purchaser 
of the legal estate without notice of an equitable mortgage (known as 
‘equity’s darling’) will take freely from the equitable mortgage. In order 
to best protect the secured party, and to enable transfer of legal title to 
the secured party in an enforcement situation, it is market practice for:
• the secured party to hold a blank share transfer form signed by the 

mortgagor shareholder in order to be able to transfer the shares in 
the company into the name of the secured party, or its nominee, in 
an enforcement scenario;

• the memorandum and articles of the company to be amended to 
remove any restrictions on share transfers and to expressly per-
mit transfers to the secured party, or its nominee, in an enforce-
ment scenario;
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• notice to be provided to the BVI company and its registered agent 
in the BVI of the granting of the security interest by the mortgagor 
shareholder over shares of the BVI company; and

• the register of members of the BVI company to be annotated to 
refer to the security interest granted by the mortgagor shareholder 
over its shares in the BVI company.

It is also advisable to file a copy of the annotated register of members 
with the Registry of Corporate Affairs in the BVI (the Registry), which 
results in it being recorded on the company’s public corporate records. 
The annotation of the register of members and filing of the same with 
the Registry will provide actual notice to third parties of the existence 
of the security if they review the register of members or carry out a com-
pany search in respect of the company, although these steps do not con-
stitute automatic or constructive notice to third parties of the security.

As mentioned, a legal mortgage over shares of a BVI company is 
the most comprehensive and secure form of share security but also 
requires the mortgagee to take legal title to the shares (subject to an 
equity of redemption), and to be entered in the register of members 
of the BVI company as the holder of such shares. For various reasons, 
often including for tax reasons, a bank will rarely want to take a legal 
mortgage over shares.

A BVI company’s assets will seldom be situated in the BVI and 
therefore in most cases the law of the foreign jurisdiction where such 
assets are situated or the law of the main credit documents will be the 
most appropriate law to govern the security. The creation, perfection 
and maintenance of such security will therefore usually be a matter of 
such foreign governing law.

In the very unusual case of BVI law governed security being taken 
over bank accounts, receivables, contractual rights and insurance poli-
cies, it is advisable that notice of the security be given to the relevant 
bank, counterparty or insurance provider (and that such bank, counter-
party or insurance provider acknowledges receipt of the notice).

21 What steps are necessary to perfect a security interest on 
the main categories of assets? What are the consequences of 
failing to perfect a security interest?

As a general rule, there are no perfection requirements necessary 
under BVI law to recognise the validity or enforceability of security 
created by BVI companies. Once the security document has been duly 
executed and delivered, the security that has been granted will be valid 
as a matter of BVI law.

That being said, a BVI company must keep a private register of all 
relevant charges created by such company, either at the company’s reg-
istered office, or at the company’s registered agent’s office. This should 
be done immediately after the company has granted the security. If a 
company fails to keep the register it commits an offence and is liable on 
summary conviction to a fine of US$5,000.

To protect a lender’s or agent’s security and ensure that as a mat-
ter of BVI law the lender or agent is conferred with priority against 
unsecured creditors and subsequent secured creditors, such lender 
or agent has the option to make an application to the Registry to reg-
ister the particulars of a security interest created by a BVI company. 
Following approval of the application, the particulars of the charge are 
placed on the BVI company’s corporate records at the Registry to put 
third parties on automatic constructive notice of the existence of the 
security interest.

Failure to file at the Registry could lead to a subsequently created 
security over the same asset taking priority under BVI law over the 
previously created security if the later created security is filed at the 
Registry. There is no specified time limit within which this filing must 
be made, but it should be filed as soon as possible after creation of the 
security, since priority is established based on the date of the filing not 
the date of creation of the security.

22 Can security interests extend to future-acquired assets? Can 
security interests secure future-incurred obligations?

With regard to future assets, BVI law follows the English law position, 
that security over future assets is valid in equity. Hence, while it is not 
possible to have a legal mortgage over future assets, it is possible to take 
an equitable mortgage or charge over future assets. Security by way of 
pledge or lien, however, can never be taken over future assets, because 
there can be no physical delivery of future assets.

23 Describe any maintenance requirements to avoid the 
automatic termination or expiration of security interests.

There are no such requirements.

24 Are security interests on an asset automatically released 
following its sale by the debtor? If so, are the releases 
mandated by law or contract?

No.

25 What defences does a guarantor have against claims for non-
fulfilment of guarantee obligations? Can such defences be 
waived?

These issues would be determined by the governing law of the prin-
cipal financing documents (including the guarantee, which would not 
usually be BVI law governed).

26 Describe any parallel debt or similar requirements applicable 
in a secured bank loan financing where an agent acts for 
multiple investors.

There are no such requirements under BVI law. A security trustee or 
agent can hold BVI law governed security interests as a trustee or agent 
(as applicable) as it would under, for example, English law.

27 What are the most common methods of enforcing security 
interests? What are the limitations on enforcement?

Often an equitable share mortgage has been granted over the shares 
of a BVI company, and, where an equitable share mortgage has been 
granted pursuant to a BVI law governed security document, the most 
common enforcement option for any secured creditor is likely to be 
receivership or a power of sale.

Receivership
The BVI Insolvency Act 2003 (as amended) provides the legislative 
framework within which a receiver may be appointed, the process for 
the appointment, as well as the scope of powers and duties of a receiver, 
and allows receivers to be appointed either pursuant to the terms of the 
share mortgage or by a court order.

It is usual to see the power to appoint a receiver expressly set out in 
the equitable share mortgage, and, in such circumstances, the powers 
of the receiver are derived from the terms of that security document 
as well as from statute. Where the ability to appoint a receiver is not 
provided for in the share mortgage, it is possible to apply for a court 
order appointing a receiver. However, the BVI court will generally only 
appoint a receiver where the powers expressly provided to the mortga-
gee under the share mortgage are not sufficient or where the BVI court 
is satisfied that the mortgaged shares are in jeopardy. Further, the pow-
ers that the BVI court is prepared to grant to a receiver (acting as an 
officer of the court) are ordinarily restricted to securing and protecting 
the mortgaged shares.

There is a statutory requirement for receivers to file a notice of 
their appointment with the Registrar of Corporate Affairs in the BVI.

The primary duty of a receiver is to exercise his or her powers in 
good faith, for a proper purpose, and in a manner he or she reasonably 
believes to be in the best interests of the person in whose interest he 
or she was appointed. Further, and to the extent consistent with this 
primary duty, the receiver must exercise his or her powers with reason-
able regard to the interests of certain third parties (including, but not 
limited to, any other creditors). The company and every officer of the 
company owes a statutory duty: (i) to make the books and records and 
other information relating to the assets of the company available to the 
receiver; (ii) if required by the receiver, to verify that such information 
is complete and correct; and (iii) to give the receiver such assistance as 
he or she may reasonably require.

Unless the share mortgage expressly provides otherwise, the 
receiver is deemed to be the agent of the security provider.

The receiver is not obliged by statute to exercise any power of sale 
and realise the mortgaged shares within any defined time period fol-
lowing his or her appointment. However, if and when the receiver does 
decide to exercise its power of sale over the mortgaged shares, he or 
she must take steps to obtain the best price reasonably obtainable for 
those shares at the time that he or she decides to sell. 
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The terms of a receiver’s remuneration, including any indemnity 
given by the appointing secured creditor, will usually be governed by 
the share mortgage and the instrument of appointment. Typically such 
remuneration is paid from the realisation of the secured property, in 
priority to any distributions to the secured creditor.

Any defect in the form of the appointment or relating to the valid-
ity of the security document itself may render the appointment invalid. 
Where the appointment is invalid, the BVI court may, if satisfied that 
the receiver acted honestly and reasonably, order the secured creditor 
who appointed the receiver to indemnify the receiver against any liabil-
ity arising from the invalidity of his or her appointment.

Power of sale
The secured party should be able to exercise rights to transfer the mort-
gaged property to itself or directly to a third-party purchaser. If the 
secured party chooses to take title to the mortgaged property itself it 
will hold such property as mortgagee-in-possession. The secured party 
cannot retain possession of such property indefinitely but can take steps 
to sell such property to a third party in order to realise value to satisfy 
the secured obligations (noting that the mortgagor is entitled to receive 
any surplus proceeds of sale in excess of the secured obligations).

In exercising the power of sale the secured party should be aware 
of the following general matters:
• the secured party is not a trustee – the power of sale is part of its 

security and the secured party can therefore exercise such power 
in its own interests as it is not exercising such power on behalf of 
the mortgagor;

• the secured party can sell the property when it wants to, the mort-
gagor having no right to require the secured party to wait for better 
times before selling;

• when the secured party does sell, it must act in good faith and must 
take reasonable steps to obtain a proper price;

• the secured party cannot sell the mortgaged property to itself, 
either alone or with others as in reality there is no sale; this is the 
case even if the parties acted in good faith; and

• the above restriction does not apply to a sale to a company of which 
the secured party is a shareholder (either sole or otherwise). This is 
because the shareholders of a company have no beneficial interest 
in the assets of the company. Such a sale is permissible provided 
there is real honest and independent bargaining between the par-
ties and it can be shown that the secured party’s interest in the 
company did not affect the terms of the sale – the burden of proof is 
on the secured party and the purchasing company.

28 Describe the impact of fraudulent conveyance, financial 
assistance, thin capitalisation, corporate benefit and similar 
doctrines on the structure of bank loan financings.

There are four types of voidable transaction under BVI law.

Unfair preference
A transaction entered into by a BVI company is an unfair preference 
given by the company to a creditor if the transaction is an insolvency 
transaction, or is entered into within the vulnerability period, and has 
the effect of putting the creditor into a position which, in the event of 
the company going into insolvent liquidation, will be better than the 
position he or she would have been in if the transaction had not been 
entered into.

A transaction is not an unfair preference if the transaction took 
place in the ordinary course of business.

Undervalue transaction
A BVI company enters into an undervalue transaction with a person if:
• the company makes a gift to that person or otherwise enters into a 

transaction with that person on terms that provide for the company 
to receive no consideration; or 

• the company enters into a transaction with that person for a con-
sideration the value of which, in money or money’s worth, is sig-
nificantly less than the value, in money or money’s worth, of the 
consideration provided by the company; and 

• in either case, the transaction concerned is an insolvency transac-
tion and is entered into within the vulnerability period.

A company does not enter into an undervalue transaction with a person 
if the company enters into the transaction in good faith and for the pur-
poses of its business, and at the time when it enters into the transaction 
there were reasonable grounds for believing that the transaction would 
benefit the company.

Voidable floating charge
A floating charge created by a BVI company is voidable if it is created 
within the vulnerability period and it is an insolvency transaction.

A floating charge is not voidable to the extent that it secures:
• money advanced or paid to the company, or at its direction, at the 

same time as, or after, the creation of the charge; 
• the amount of any liability of the company discharged or reduced 

at the same time as, or after, the creation of the charge; 
• the value of assets sold or supplied, or services supplied, to the com-

pany at the same time as, or after, the creation of the charge; and
• the interest, if any, payable on the amount referred to in the previ-

ous paragraphs pursuant to any agreement under which the money 
was advanced or paid, the liability was discharged or reduced, the 
assets were sold or supplied or the services were supplied.

Extortionate credit transactions
A transaction entered into by the company within the vulnerability 
period for, or involving the provision of, credit to the company is an 
extortionate credit transaction if, having regard to the risk accepted by 
the person providing the credit the terms of the transaction are or were 
such as to require grossly exorbitant payments to be made (whether 
unconditionally or in certain contingencies) in respect of the provision 
of credit; or the transaction otherwise grossly contravenes ordinary 
principles of fair trading.

For extortionate credit transactions the relevant hardening period 
is the five years preceding the onset of insolvency. For each of the other 
types of voidable transaction the hardening period is six months unless 
the relevant transaction was entered into with a ‘connected person’, in 
which case the hardening period is two years.

For each type of voidable transaction (other than extortionate 
credit transactions) the liquidator will need to demonstrate that at the 
time the company entered into the relevant transaction it was either 
insolvent, or that the transaction caused it to become insolvent.

Financial assistance
There are no BVI statutory rules prohibiting the provision of financial 
assistance to acquire shares in a BVI company. However, directors must 
always have regard to their fiduciary obligations (eg, to act in the best 
interests of the company, to avoid conflicts of interest and to act with 
skill, care and diligence, among others).

Intercreditor matters

29 What types of payment or lien subordination arrangements, 
or both, are common where the debtor has obligations owing 
to more than one class of creditors?

The types of arrangements will be driven by the governing law of the 
main transaction documents, but BVI law recognises any agreement 
between a BVI company and any creditors by which the claims of such 
creditors shall be subordinated or otherwise deferred to the claims of 
any other creditors and to any contractual rights of set-off or netting of 
claims between the BVI company and any person.

30 What creditor groups are typically included as parties to the 
intercreditor agreement? Are all creditor groups treated the 
same under the intercreditor agreement?

Questions 30, 31 and 33 are not specifically BVI issues (these are mat-
ters for commercial negotiation and the governing law of the intercred-
itor agreement, which invariably is not BVI law).

Update and trends

We have seen an increase in refinancings particularly from the 
European market. There has also recently been renewed interest in 
the use of BVI companies in structures emanating from the African 
and Latin American markets.

© Law Business Research 2017



Walkers BRITISH VIRGIN ISLANDS

www.gettingthedealthrough.com 11

31 Are junior creditors typically stayed from enforcing remedies 
until senior creditors have been repaid? What enforcement 
rights do junior creditors have prior to the repayment of 
senior debt?

Questions 30, 31 and 33 are not specifically BVI issues (these are mat-
ters for commercial negotiation and the governing law of the intercred-
itor agreement, which invariably is not BVI law).

32 What rights do junior creditors have during a bankruptcy or 
insolvency proceeding involving the debtor?

On a liquidation of a BVI company, claims against such company will 
rank as follows:
• the proceeds of sale of any secured assets are paid to secured credi-

tors; and
• unsecured assets are applied in payment of:

• the costs of the liquidation and the liquidator’s remuneration;
• preferential creditors; and
• unsecured creditors. 

Claims of unsecured creditors in each of the above categories will rank 
at least pari passu with the claims of all other unsecured creditors in the 
same category.

The categories of preferential creditors are as follows:
• the BVI government for taxes and other sums due to it up to a maxi-

mum of US$50,000;
• the FSC for any unpaid fees or penalties up to a maximum of 

US$20,000; and
• employees’ claims for wages for the six months prior to the wind-

ing-up (capped at US$10,000), employees’ entitlements to social 
security contributions for six months and pension contributions for 
12 months (capped at US$5,000 per employee).

33 How do the terms of the intercreditor arrangement change if 
creditor groups will be secured on a pari passu basis?

Questions 30, 31 and 33 are not specifically BVI issues (these are mat-
ters for commercial negotiation and the governing law of the intercred-
itor agreement, which invariably is not BVI law).

Loan document terms

34 What forms or standardised terms are commonly used to 
prepare the bank loan documentation?

There are no trade association standardised terms for BVI law gov-
erned documents. The BVI market is, however, relatively small and a 
market practice has developed among firms particularly in relation to 
the most commonly used types of security interest such as mortgages 
over BVI shares.

35 What are the customary pricing or interest rate structures for 
bank loans? Do the pricing or interest rate structures change 
if the bank loan is denominated in a currency other than the 
domestic currency?

Questions 35 to 42 are not specifically BVI issues (these are matters for 
the governing law of the main financing transaction documents and 
commercial negotiation).

36 What other bank loan yield determinants are commonly 
used?

Questions 35 to 42 are not specifically BVI issues (these are matters for 
the governing law of the main financing transaction documents and 
commercial negotiation).

37 Describe any yield protection provisions typically included in 
the bank loan documentation.

Questions 35 to 42 are not specifically BVI issues (these are matters for 
the governing law of the main financing transaction documents and 
commercial negotiation).

38 Do bank loan agreements typically allow additional debt that 
is secured on a pari passu basis with the senior secured bank 
loans?

Questions 35 to 42 are not specifically BVI issues (these are matters for 
the governing law of the main financing transaction documents and 
commercial negotiation).

39 What types of financial maintenance covenants are 
commonly included in bank loan documentation, and how 
are such covenants calculated?

Questions 35 to 42 are not specifically BVI issues (these are matters for 
the governing law of the main financing transaction documents and 
commercial negotiation).

40 Describe any other covenants restricting the operation of 
the debtor’s business commonly included in the bank loan 
documentation.

Questions 35 to 42 are not specifically BVI issues (these are matters for 
the governing law of the main financing transaction documents and 
commercial negotiation).

41 What types of events typically trigger mandatory prepayment 
requirements? May the debtor reinvest asset sale or casualty 
event proceeds in its business in lieu of prepaying the bank 
loans? Describe other common exceptions to the mandatory 
prepayment requirements.

Questions 35 to 42 are not specifically BVI issues (these are matters for 
the governing law of the main financing transaction documents and 
commercial negotiation).
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42 Describe generally the debtor’s indemnification and expense 
reimbursement obligations, referencing any common 
exceptions to these obligations.

Questions 35 to 42 are not specifically BVI issues (these are matters for 
the governing law of the main financing transaction documents and 
commercial negotiation).
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