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walkers (dublin) has dedicated teams in Bermuda, the 
British Virgin Islands, the Cayman Islands, Dubai, Guern-
sey, Hong Kong, Ireland, Jersey and Singapore advising on 
all aspects of litigation, restructuring, insolvency, corporate 
recovery and dispute resolution, with 25 partners in insol-
vency and dispute resolution globally, and five members in 
Dublin. The firm works closely with many of the leading 
international law and accounting firms, who regularly in-
struct it on complex cross-border cases and restructuring 
transactions to provide local law advice. It is internation-

ally recognised as having the premier insolvency and cor-
porate recovery team amongst the International Financial 
Centre law firms and has played a leading role in the devel-
opment of insolvency law in several jurisdictions. Walkers, 
which includes qualified arbitrators and trained mediators 
amongst its team, formulates structures and techniques to 
help distressed companies to refinance and/or restructure 
themselves, and regularly advises existing stakeholders, 
creditors, debtors, private equity and hedge funds, and in-
solvency practitioners.

authors
Gavin Smith is a partner who heads the 
insolvency and dispute resolution practice 
in Ireland, having practised in that arena 
for over 13 years. He has acted for 
insolvency practitioners, companies and 
creditors in many recent high-profile 

insolvency matters, with extensive experience in advising 
banks and other security holders in relation to distressed 
loan situations, the enforcement options and remedies 
available, and in the implementation of the preferred 
option(s), as well as acting for appointed receivers. Gavin, 
who has an LLM degree (commercial law and insolvency) 
from University College London, has significant experi-
ence in relation to Irish High Court, Commercial Court 
and Supreme Court proceedings, and other ADR mecha-
nisms, such as arbitration and mediation. He is a member 
of INSOL Europe and the Irish Society of Insolvency 
Practitioners (ISIP).

william Greensmyth is of counsel in the 
insolvency and dispute resolution group. 
He advises financial institutions and 
private equity firms in relation to dis-
tressed loan situations, enforcement 
options and remedies available, and acts 

for insolvency practitioners once appointed as receivers, 
liquidators or examiners. A particular interest is the 
rapidly developing area of personal insolvency and he 
often advises individuals on debt relief options available to 
them under the Personal Insolvency Act 2012. As a 
litigator, Will has acted on a number of high-profile 
Commercial Court matters and was lead solicitor in a 
successful fraudulent disposition action under Section 139 
of the Companies Act 1990. He is a member of INSOL 
Europe and ISIP, having earned a Diploma in international 
financial services law from University College Dublin.

1. Market trends and developments

1.1 The State of the restructuring Market
Generally there has been a decrease in the number of cor-
porate insolvencies in Ireland over the last five years, which 
is in contrast to the period from 2008 to 2013, when there 
were a significant number of corporate insolvencies arising 
out of the global recession. 

Figures prepared by Deloitte Ireland published for H1 2018 
show a decrease of 4% in corporate insolvencies compared 
with H1 2017. Formal restructurings (examinerships) re-
main level for the same period compared with H1 2017.

The sectors most seriously affected remain the construction, 
services and retail industries.

It is expected that there will be significant disruption to in-
dustries arising out of the uncertainties created by Brexit, 
given the interrelated nature of Ireland and the UK. The 
manufacturing, retail and tourism industries are the most 
at risk in that regard. 

1.2 changes to the restructuring and insolvency 
Market
There has been a lot of activity in recent years in terms of 
non-performing loan sales from the major financial insti-
tutions (as they recalibrate their respective balance sheets) 
to mostly private equity players. The upshot of that activ-
ity is that this firm is still seeing more than its fair share of 
distressed debt and insolvency litigation cases, which might 
surprise onlookers in terms of where Ireland stands gener-
ally speaking in the economic cycle. If the commercial list 
of the High Court is seen as a fairly decent barometer for 
trends in commercial litigation in Ireland, the firm still sees 
approximately 50-60% of applications for entry to that list, 
involving non-performing loan (NPL) related litigation. A 
lot of cases that would have been taken or progressed earlier 
were deferred or stayed while the loans and security were 
sold so there are still cases emerging or progressing as the 
new NPL holders deal with their loan portfolios. 
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2. Statutory regimes Governing 
restructurings, reorganisations, 
insolvencies and Liquidations
2.1 Overview of the Laws and Statutory regimes
The governing piece of legislation in Ireland applicable to 
corporate restructurings and insolvencies is the Companies 
Act 2014 (the “Companies Act”), which came into effect on 
1 June 2015. It represents a significant reform of Irish corpo-
rate law, codifying and modernising approximately 50 years 
of case law and diverse legislation.

2.2 types of Voluntary and involuntary Financial 
restructuring, reorganisation, insolvency and 
receivership
The main types of proceedings in Ireland are liquidations, 
examinerships, receiverships and schemes of arrangement, 
which are individually dealt with below.

2.3 Obligation to commence Formal insolvency 
Proceedings
There is no obligation under Irish law on a company or its 
directors to take steps to place the company into an insol-
vency process within a specific timeframe when a company 
is insolvent. However, Irish case law makes it clear that di-
rectors of a company (in or heading towards insolvency) 
have a duty to act in the best interests of the creditors of a 
company as a whole, as opposed to the company’s mem-
bers. Frequently it will be the case that having recognised 
the insolvency, the directors have no alternative but to rec-
ommend to the shareholders that the company be placed in 
liquidation so that the remaining assets can be realised for 
the benefit of the creditors and distributed in accordance 
with the Companies Act. However, this is not always the 
case. There will be circumstances in which better value and 
a more favourable outcome can be achieved by an attempt to 
rescue the company, whether by trading forward in the ex-
pectation of a full recovery (with or without the appointment 
of an examiner, which is Ireland’s corporate rescue process) 
or by endeavouring to realise the assets on a going-concern 
basis in the hope of achieving an outcome more favourable 
than could be achieved in liquidation. Therefore the cut-off 
point will very much depend on the picture on the ground.

2.4 Procedural Options
As stated in 2.3 Obligation to commence Formal insol-
vency Proceedings, there is no statutory obligation on the 
company to file insolvency proceedings. However, the di-
rectors will be conscious of their duties and of the risks of 
trading while insolvent. 

2.5 Liabilities, Penalties or Other implications for 
Failing to commence Proceedings
There are no mandatory insolvency proceedings in Ireland. 
However, the possible implications for the directors of the 
company for failing to commence insolvency proceedings 

are serious and include being held personally liable (without 
limitation of liability) for a company’s debts if found liable 
for reckless and/or fraudulent trading. 

2.6 ability of creditors to commence insolvency 
Proceedings
Creditors can commence the following proceedings.

•	Court liquidations: creditors serve a statutory demand on 
the company. If this demand is not satisfied within 21 days 
of service, the creditor has locus to petition to have the 
company wound up on the basis that it is deemed to be 
unable to pay its debts. 

•	Examinership: creditors have locus to petition to place the 
company into examinership, which is a rare occurrence as 
one of the prerequisites for a petition is the presentation 
of an independent expert’s report that details the financial 
situation of the company. The creditor would be unlikely in 
the vast majority of cases to have the requisite information 
for the independent expert to produce the report.

•	Receivership: creditors may appoint a receiver, in accord-
ance with the terms of the security documentation. This is 
an out-of-court process. 

2.7 requirement for insolvency to commence 
Proceedings
For each of examinership, creditors’ voluntary liquidation 
and court liquidations, it is a requirement that insolvency 
be established. This is defined by reference to balance sheet 
and cash flow insolvency. 

3. Out-of-court restructurings and 
consensual workouts
3.1 consensual and Other Out-of-court workouts 
and restructurings
While undoubtedly a more cost-effective process, the disad-
vantage of a non-judicial process from a company point of 
view is the inability to pressure creditors into agreeing to a 
restructuring via a cross-class cramdown. 

Banks, credit funds and other lenders are generally support-
ive of borrower companies experiencing financial difficul-
ties pending a detailed assessment of their financial position, 
provided that there is clear engagement and communication 
between management and lenders.

Where the significant creditors are landlords or Revenue 
(Irish tax authorities), examinership may be a preferable 
option due to its inherent advantages, notwithstanding the 
costs involved.

There is no requirement for consensual restructuring nego-
tiations before commencement of a formal statutory process 
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in Ireland, nor for directors to file for or commence a statu-
tory process if the company is insolvent.

3.2 injection of new Money
New money injected in an out-of-court restructuring pro-
cess is unlikely to obtain super-priority.

4. Secured creditor rights and 
remedies
4.1 type of Liens/Security taken by Secured 
creditors
The nature of the security package typically includes fixed 
charge/mortgage(s) over real estate assets (which can be 
granted by individuals and Irish companies), a floating 
charge over the whole or substantially the whole of a com-
pany’s assets, a share mortgage/charge of the shares in the 
company (which may be governed by foreign law if the par-
ent company is not an Irish entity) and various security as-
signments of contractual rights.

4.2 rights and remedies for Secured creditors
Assets that are subject to a fixed charge in favour of a secured 
creditor belong to that secured creditor and accordingly, in 
an insolvency context, the secured creditor may rely on its 
security rather than having to prove its claim in the liquida-
tion.

It is possible for the secured creditors to agree among them-
selves the order of application of the enforcement of their 
security in so far as their secured claims are concerned. 

In an examinership (discussed further below), a moratorium 
on the exercise of secured creditors’ rights can be triggered. 
However, if a receiver stands appointed for three days or 
more to the company then no creditor or company can peti-
tion for the appointment of an examiner. 

4.3 The typical timelines for enforcing a Secured 
claim and Lien/Security
The mechanics of enforcement of a secured claim will de-
pend upon the nature of the security package.

The relevant security documentation will normally allow the 
secured creditor as security holder on the occurrence of an 
event of default in the underlying loan (or upon demand 
where the loan is a demand facility) to appoint a receiver to 
realise the security. 

The terms of the security documentation will set out the 
procedure and formalities that the secured creditor must 
follow and observe for appointing a receiver. Typically, a 
security document will provide that the security holder can 
appoint a receiver once the secured loan facility or facilities 
have been demanded and the borrower has failed to meet 

the demand within the time period given therein. The Irish 
courts are creditor-friendly in this regard and have made 
it clear that the period of time required to repay the debt 
should be no more than would be necessary to visit a bank to 
instruct funds to be transferred debt (known as the ‘mechan-
ics of payment test’) and not the period of time that it would 
take for the borrower to raise funds to repay the debt. Based 
on the cases before the Irish courts to date and as a rule of 
thumb, a minimum of one clear business banking day’s no-
tice to repay should be provided (but this is subject to any 
greater period provided for in the loan or security documen-
tation, or any inter-creditor agreement). Once the demand 
period expires, the security holder typically would, under 
the powers granted under the security document, appoint 
a receiver over the secured assets by executing a deed of 
appointment of receiver. The Irish courts have made it clear 
that the formalities for appointment set out in the security 
document must be strictly complied with for the receiver-
ship appointment to be valid.

The appointment of the receiver is effective from time of 
signature of an acceptance by the receiver. Where there is 
borrower co-operation (and where the security documents 
allow), an invitation to appoint from the borrower might 
also be obtained from the secured creditor to appoint a re-
ceiver in lieu of demand. 

4.4 Special Procedures or impediments That apply 
to Foreign Secured creditors
It is the nature/locus of the secured asset that is determina-
tive of any special procedures or impediments. 

4.5 Special Procedural Protections and rights for 
Secured creditors
Secured creditors are not entitled to special procedural pro-
tections and rights in statutory insolvency proceedings, al-
though, as referenced above, secured creditors can enforce 
security outside the liquidation. 

5. Unsecured creditor rights, remedies 
and Priorities 
5.1 differing rights and Priorities among classes 
of Secured and Unsecured creditors
Unsecured creditors by their nature have no assets against 
which their claim is ringfenced. As such, the ability of the 
unsecured creditors to receive payment on their claims is de-
pendent, in the main, upon the availability of unencumbered 
assets or of equity arising in the secured assets. 

In terms of priority, while secured creditors can rely on their 
secured assets outside the liquidation, unsecured creditors 
rank behind expenses in the liquidation, preferential debts 
and floating charges. 
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5.2 Unsecured trade creditors
In an examinership, the aim is often to keep trade creditors 
whole to ensure their continued support/supply to the trad-
ing entity. There is, however, no statutory requirement to do 
so and it will vary from case to case. 

5.3 rights and remedies of Unsecured creditors
As with secured creditors, unsecured creditors have standing 
to appear at the hearing of a petition for the appointment of 
a liquidator or of an examiner to a company. The court will 
take into consideration the views of such creditors but where 
the petitioning company is insolvent, it is highly unlikely 
that the court would exercise its discretion not to appoint 
a liquidator. Where creditors may have more success is in 
applying to have their nominee appointed as liquidator, in 
place of the company’s nominee. 

5.4 typical timeline for enforcing an Unsecured 
claim
The most common method of enforcing an unsecured claim 
is via summary judgment proceedings. The timeline for this 
is dependent upon the quantum of the claim. A claim of over 
EUR1,000,000 is eligible for entry in the Commercial List of 
the High Court and thus can be fast-tracked and dispensed 
with within an average period of four to six months. A claim 
below this amount would proceed in the Judges List, which 
can take up to 12 months to obtain judgment, depending on 
whether a defence is raised. 

5.5 Bespoke rights or remedies for Landlords
Landlords are not bestowed with any particular bespoke 
rights in Ireland. There is a constitutional overlay in so far as 
the Irish Constitution protects the right to private property. 

5.6 Special Procedures or impediments or 
Protections That apply to Foreign creditors
There is no distinction in Irish corporate law or court rules 
that applies to foreign creditors. 

5.7 The Statutory waterfall of claims
The priority in which claims are paid is broadly speaking 
as follows: 

•	remuneration, costs and expenses of an examiner; 
•	expenses certified by an examiner; 
•	costs and expenses of the winding-up;
•	fees due to the liquidator; 
•	any claim under Section 16(2) of the Social Welfare (Con-

solidation) Act 1993, that is, any sum deducted by an em-
ployer from the remuneration of an employee in respect 
of an employment contribution due by the employer and 
unpaid by the employer does not form part of the assets of 
a limited company in a winding-up; 

•	preferential debts, such as rates and taxes, wages and sala-
ries; 

•	floating charges rank in the order of their creation; 

•	unsecured debts rank equally with each other; and 
•	deferred debts rank equally with each other. 

Within each ranking, all claims in one category receive full 
payment before any remaining proceeds are distributed to 
creditors in the following category. When proceeds are insuf-
ficient to meet claims of one category in full, payments for 
that category are pro-rated.

5.8 Priority claims
See 5.7 The Statutory waterfall of claims. The examiner-
ship costs take priority. 

5.9 Priority Over Secured creditor claims
Such claims do not have priority over secured creditor 
claims.

6. Statutory restructurings, 
rehabilitations and reorganisations
6.1 The Statutory Process for reaching and 
effectuating a Financial restructuring/
reorganisation
Examinership is an Irish law statutory scheme for the rescue 
of a company or group of companies that usually comprises 
three main components, namely, (i) new investment, (ii) a 
forced write-down of the company’s liabilities and (iii) a legal 
‘stay’ that prevents enforcement action being taken during 
the period of examinership.

Once the examiner has prepared proposals for a scheme of 
arrangement that would facilitate the survival of the com-
pany as a going concern, he or she must convene meetings 
of such classes of members and creditors as he or she deems 
appropriate to consider acceptance of his or her proposals. 
There is acceptance by a class of creditors when both a ma-
jority in number of the creditors represented at the meet-
ing and a majority in value of them vote in favour of the 
proposals. 

The proposals must be confirmed by the court if they are to 
become effective and the court can confirm the proposals 
only if (i) at least one class of creditors whose interests or 
claims would be impaired by implementation of the propos-
als has accepted them and (ii) the court is satisfied that (a) 
the proposals are fair and equitable in relation to any class of 
members or creditors that has not accepted them and whose 
interests and claims would be impaired by implementation, 
and (b) the proposals are not unfairly prejudicial to the in-
terests of any interested party.

Once confirmed by the court, the proposals become bind-
ing on the company, on its members and on all creditors 
(whether secured or unsecured), and their rights are accord-
ingly modified.
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Petitions for the appointment of an examiner may be pre-
sented by the company or by the directors or by a creditor or 
by a contingent or prospective creditor or by members of the 
company holding, at the date of presentation of the petition, 
not less than 10% of the voting share capital of the company.

The legislation requires the survival of the company and the 
whole or any part of its undertaking as a going concern. As 
such, it is not possible to effect a hive down of assets to a new 
company or third party.

For a company to be able to pursue an examinership, it is 
a requirement that the company is, or is likely to become, 
insolvent (on cash flow or balance sheet basis, taking into 
account contingent and prospective liabilities).

The criteria to enter into examinership are threefold:

•	the company is, or is likely to become, insolvent (on a cash 
flow or balance sheet basis, taking into account contingent 
and prospective liabilities);

•	no step has been taken to wind up the company; and
•	there is a reasonable prospect of survival of the whole or 

part of the business of the company as a going concern.

The main purpose of examinership is to afford the company 
sufficient time to formulate a rescue plan. In addition, the 
avoidance of a payment of tax due must not be the sole or a 
primary purpose of the proposals. 

Formal restructuring/reorganisation is a court-driven pro-
cess, which commences and concludes in court. 

If the petitioner is the company, the standard preliminary 
steps are as follows:

•	directors hold a board meeting resolving to recommend to 
the shareholders the passing of a resolution that a petition 
for the appointment of an examiner be issued;

•	shareholders pass a resolution that a petition for the ap-
pointment of an examiner be issued; and

•	a petition for the appointment of an examiner is issued, 
together with a grounding affidavit and accompanied by 
a detailed report prepared by an independent expert that 
will set out, inter alia, a statement of opinion by the expert 
that the company has a reasonable prospect of survival.

Where an examiner is appointed to a company, the company 
is deemed to be under the protection of the court for the 
duration of the period of examinership, which is a relatively 
short period. The period begins on presentation of the peti-
tion and ends 70 days later, which may be extended by 30 
days or, where the court needs more time to consider the 
examiner’s final report, a further period as the court deter-
mines. The protection period could be longer if the decision 
of the court confirming a compromise or scheme of arrange-

ment were to be appealed to a higher court such as the Irish 
Court of Appeal or the Irish Supreme Court.

Within 35 days of his appointment (or such longer period 
as the court may permit), the examiner must report to the 
court on various matters and if he concludes, amongst other 
things, that the formulation, acceptance and confirmation 
of proposals for a compromise or scheme of arrangement 
would facilitate the survival of the company as a going con-
cern, the examiner must formulate proposals accordingly. 
Having done so, he must convene meetings of such classes of 
members and creditors as he deems appropriate to consider 
acceptance of his proposals.

The Independent Experts Report that is exhibited at the 
hearing of the petition will list the names and addresses of 
the creditors, the security (if any) held by them and the dates 
when such security was given. 

Once the proposals are confirmed by the court, they are 
binding on all creditors affected by the proposal. 

The process is court-driven and thus open to the public. Ac-
cess to key documents may be restricted and as part of any 
investment/Structure and Prospects Appraisal (SPA) pro-
cess, limited access may be provided to a data site for access 
to company documents, subject to execution of a confiden-
tiality agreement. 

In order to challenge the proposals, a creditor should file 
an affidavit in advance of the confirmation setting out its 
grounds for opposition.

It should be noted that creditors have a right to be heard at 
the hearing of a petition to appoint an examiner. It is also 
generally accepted, although not expressly provided for in 
the Companies Act, that an examiner’s proposals should 
usually result in creditors (including secured creditors) re-
ceiving no worse an outcome than they would receive in 
liquidation or receivership. While a scheme of arrangement 
may provide for a write-down of a secured debt, the write-
down should be to a level that represents fair market value 
as against the value of the secured assets. A court is unlikely 
to confirm a scheme of arrangement if the secured creditor 
can establish unfair prejudice by justifying a challenge to the 
examiner’s valuation of the secured assets.

6.2 Position of the company during Procedures
There is a formal moratorium from the date of presentation 
of the petition.

No steps can be taken by a security holder to enforce and/
or realise its security during the protection period except 
with the consent of the examiner. Because the examiner is 
an officer of the court, attempts at realisation without his 
consent may amount to a contempt of court. The examiner 
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should not consent to the realisation of a security where the 
creditor is fully secured and will not be prejudiced by any 
delay that results from the placing of the company under the 
protection of the court. 

No proceedings can be commenced against a company in 
examinership. 

The company continues to operate under such procedures, 
albeit all company documentation should clearly state “in 
examinership”, and the role of the directors continues. The 
appointment of an examiner does not have a direct effect 
upon the management or running of the company. The ex-
aminer’s sole role is to examine the prospects of survival of 
the company. The examiner is an officer of the court, not of 
the company. The examiner may exert an influence upon 
management by his power to convene board meetings or 
general meetings. 

In certain cases, the examiner may apply to court for the 
conferring on the examiner of the powers of the directors. 

The company can borrow money during the process, al-
though given the insolvent nature of the company, the lender 
would most likely request certification by the examiner that 
the monies rank as an expense in the examinership. 

6.3 The roles of creditors during Procedures
Creditors are separated into different classes; the usual 
classes for a trading corporate entity would be unsecured 
creditors, secured creditors, leasing creditors, hire purchase 
creditors and contingent creditors. 

Creditors have standing to appear in court at all stages of 
the process. 

The court may direct an examiner (or the examiner may 
choose) to appoint a committee of creditors to assist the 
examiner in the performance of his functions. After the 
appointment of the committee, the examiner must meet 
the committee to transact such business as necessary. The 
committee cannot consist of more than five members, three 
of whom should be the largest unsecured creditors willing 
to serve. The committee, which can assist the examiner in 
formulating an acceptable scheme of arrangement, must be 
given copies of any proposals for such a scheme and may 
express a view on its own behalf or on behalf of the class 
of creditors it represents. There is no provision for the dis-
charge of expenses of the creditors’ committee.

The primary function of the examiner is to formulate pro-
posals for a compromise or scheme of arrangement in re-
lation to the company. These proposals are put before the 
creditors, who will vote on them. 

Creditors can also be treated as notice parties in the exam-
inership, such that creditors will receive advance notice of 
any applications made to court during the examinership, 
including any application for the extension of the protec-
tion period. 

6.4 Modification of claims
The proposals must be confirmed by the High Court if they 
are to become effective and the High Court can confirm the 
proposals only if (amongst other things):

•	at least one class of creditor whose interests or claims would 
be impaired by implementation of the proposals has ac-
cepted them; 

•	they are fair and equitable in relation to any class of mem-
bers or creditors that has not accepted them and whose 
interests and claims would be impaired by implementa-
tion; and

•	they are not unfairly prejudicial to the interests of any in-
terested party.

Once confirmed by the High Court, the proposals become 
binding on all creditors (whether secured or unsecured) and 
their rights are accordingly modified.

However, unless there are exceptional circumstances, the 
court will not approve a scheme where secured creditors will 
do worse than if they were permitted to realise their security 
in the ordinary way (ie, on receivership or in liquidation; in 
a liquidation of the company, secured creditors are free to 
realise their security outside the winding-up). 

6.5 Using a restructuring Procedure to reorganise 
a corporate Group
Examinership may be utilised to reorganise on a combined 
basis, due to the interdependence of the group companies. 
In considering the extension of the protection afforded by 
examinership to a related company, the court must have re-
gard to whether the making of the order would be likely to 
facilitate the survival of either company, or of both and the 
whole or any part of its undertaking as a going concern. 

A company is related to another company if:

•	that other company is its holding company or subsidiary; 
or

•	more than half in nominal value of its equity share capital 
is held by the other company and companies related to that 
other company (whether directly or indirectly, but other 
than in a fiduciary capacity); or

•	more than half in nominal value of the equity share capital 
of each of them is held by members of the other (whether 
directly or indirectly, but other than in a fiduciary capac-
ity); or

•	that other company or a company or companies related to 
that other company, or that other company together with a 
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company or companies related to it, are entitled to exercise 
or control the exercise of more than one half of the voting 
power at any general meeting of the company; or

•	the businesses of the companies have been so carried on 
that the separate business of each company, or a substantial 
part thereof, is not readily identifiable; or

•	there is another body corporate to which both companies 
are related.

6.6 asset disposition and related Procedures
The sale of assets is not possible. It is a requirement that the 
company and the whole or any part of its undertaking must 
be saved. Accordingly, any new investment must be made by 
way of debt or equity.

In a share purchase scenario, the transaction documents 
would usually be executed by the directors and the examiner, 
as well as the investor (share purchaser). 

It is possible to prepack an examinership; however, the ex-
aminer has an obligation to obtain the best price reasonably 
attainable and they must test the market for investment op-
portunities. 

6.7 release of Secured creditor Liens and Security 
arrangements
There is an express power to deal with charged property but 
this requires an application to court. 

6.8 availability of Priority new Money
DIP financing is not available within the examinership re-
gime. However, an examiner can certify new debt during the 
protection period as an expense of the examinership, which 
would rank ahead of preferential creditors but behind fixed 
security creditors. 

6.9 restructuring or reorganisation Plan or 
agreement among creditors 
Court approval is required of a restructuring or reorganisa-
tion plan, or agreement among creditors that emerges from 
such a procedure. The court may refuse to approve where a 
creditor opposes on grounds of unfair prejudice.

6.10 The ability to reject or disclaim contracts
A statutory power to repudiate contracts is provided to the 
examiner.

6.11 The release of non-debtor Parties
The liability of a guarantor is not released in examinership, 
provided certain notification requirements as set out in the 
legislation are complied with.

6.12 Failure to Observe the terms of an agreed 
restructuring Plan
Usually the Court Order approving the scheme will state that 
if the terms are not complied with, the creditors can petition 
a winding-up. 

7. Statutory insolvency and Liquidation 
Proceedings
7.1 types of Statutory Voluntary and involuntary 
insolvency and Liquidation Proceedings
There are three distinct types of statutory liquidations in 
Ireland: 

•	members voluntary liquidation (MVL);
•	creditors voluntary liquidation (CVL); and
•	court liquidations (OL).

The MVL is used for solvent liquidations, whereas the CVL 
and OL are more frequently used for insolvent liquidations. 

MVL
Commenced by the directors executing a declaration of sol-
vency to the effect that the company will be able to pay all 
its debts within 12 months of the commencement of the liq-
uidation. As part of the MVL commenced, the directors will 
prepare a statement of assets and liabilities of the company, 
which is subject to independent verification by accountants. 

cVL
Commenced by the directors resolving to recommend to 
the members that as the company cannot pay its debts as 
they fall due, the company should be placed in liquidation. 
The members then execute a resolution to this effect. On the 
same day or the next day as the passing of the resolution, a 
meeting of the creditors of the company must be held, which 
affords the creditors the opportunity to nominate an alterna-
tive liquidator and to ask questions of the directors as to the 
reasons for the company’s insolvency. 

OL
Where commenced by a creditor, the first step is usually to 
deliver a statutory demand (for a liquidated amount in ex-
cess of EUR10,000). If this demand is not met within 21 
days, a company is deemed unable to pay its debts. A peti-
tion may then be presented to the court for the winding-up 
of the company. 

In all three cases, a liquidator is appointed to the company 
and has the primary duty of administering and distributing 
the property of the company. 

There is a statutory prohibition on the continuation or com-
mencement of all actions or proceedings following the ap-
pointment of a liquidator. This does not, however, prevent 
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a secured creditor enforcing over its security outside the 
liquidation. 

Upon the appointment of the liquidator, the powers of the 
directors cease. The liquidator has a power to disclaim on-
erous contracts, which are more of a liability than an asset, 
with the leave of the court. 

Creditors may exercise contractual or insolvency set off or 
netting in a liquidation. There must be mutuality between 
the various amounts, however. 

Creditors may be represented on a creditors’ committee. 
Creditors will also be entitled to attend an annual meeting 
where the liquidator updates on the process. 

In terms of distribution, the liquidator may make an interim 
dividend to the creditors, as well as a final dividend. 

7.2 distressed disposals as Part of insolvency/
Liquidation Proceedings
The sale of assets in a liquidation will be negotiated, executed 
and authorised by the liquidator appointed to the company. 
If it is proposed to sell an asset to a former director of the 
company, the liquidator must secure express sanction for 
such a sale from the members/creditors or otherwise provide 
at least 14 days’ notice of the intention to sell. 

A purchase of assets from a liquidator will receive good title. 
It is unlikely that a purchaser will receive a full suite of war-
ranties from a liquidator given the lack of knowledge on the 
part of the liquidator into the history of the company. 

Prepack sales are possible. The liquidator has a duty to obtain 
best price reasonably obtainable and thus will request at least 
one independent valuation of the assets being disposed of. 

It is very rare that new monies would be provided during a 
liquidation. However, there is a statutory power of the liq-
uidator to borrow money. This would likely be recovered by 
being treated as a cost of the liquidation. 

8. international/cross-border issues 
and Processes
8.1 recognition or Other relief in connection 
with Foreign restructuring or insolvency 
Proceedings
The Recast European Insolvency Regulation (Recast Reg-
ulation) has effect in Ireland. As such, where the foreign 
proceedings are capable of recognition under the Recast 
Regulation, they will be recognised in Ireland. In respect of 
third-party countries, the insolvency office-holder will be 
required to apply to the Irish High Court for such recogni-

tion. Ireland is not currently a signatory to the UNCITRAL 
Model Law on Cross-Border Insolvency. 

8.2 Protocols or Other arrangements with Foreign 
courts
There is no formal process set down as regards the co-ordi-
nation of foreign proceedings. However, Irish courts have 
shown a willingness to approve such protocols on a case-by-
case basis. The Recast Regulation provides, at Articles 41–43, 
regulations in respect of co-operation across EU Member 
States.

8.3 rules, Standards and Guidelines to determine 
the Paramountcy of Law
As stated above, the Recast Regulation sets out comprehen-
sive rules as regards recognition of main insolvency proceed-
ings within the EU.

8.4 Foreign creditors
Foreign creditors are entitled to claim in an Irish insolvency 
process in the same manner as Irish creditors.

9. trustees/receivers/Statutory Officers

9.1 types of Statutory Officers appointed in 
Proceedings
Liquidators
•	Appointed in MVL, CVL, OL.
•	Role is to manage the orderly winding-up of the company.
•	Statutory powers are comprehensive in assisting with this. 
•	Duties are codified in the Companies Act and include col-

lecting and gathering in company property, realising such 
property and distributing the proceeds among creditors.

•	In insolvent liquidations, the liquidators must also report 
to the ODCE (the Irish corporate watchdog) on the con-
duct of the company directors. 

•	See 7.1 types of Statutory Voluntary and involuntary in-
solvency and Liquidation Proceedings regarding appoint-
ment. Liquidators can be removed and replaced, generally 
by a meeting of the members (MVL), creditors (CVL) or 
the court (OL). 

•	The liquidator must be an accountant or solicitor; in Ire-
land the overwhelming majority of appointments are of 
accountants. 

receivers 
•	See 4.3 The typical timelines for enforcing a Secured 

claim and Lien/Security regarding the mechanics of ap-
pointment. 

•	The receiver’s primary duty is to take reasonable care to 
obtain the best price reasonably obtainable for the secured 
asset as at the time of sale. 

•	Most receivers are accountants. However, solicitors are 
sometimes appointed to act as equitable receivers on foot 
of a court application. 
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•	Receivers can be removed or replaced, which can be by 
execution of a Deed of Discharge by the secured creditor. 

examiners
•	See 6.1 The Statutory Process for reaching and effectuat-

ing a Financial restructuring/reorganisation regarding 
appointment. 

•	The primary duty is to formulate a rescue plan for the com-
pany. 

•	An examiner may be removed, on cause shown, by the 
court and an alternate appointed. 

10. advisers and Their roles

10.1 types of Professional advisers
Typical advisers will be accountants and solicitors (lawyers/
attorneys). The advisers generally act either on the company 
or creditor side. 

11. Mediations/arbitrations

11.1 Use of arbitration/Mediation in 
restructuring/insolvency Matters
The various corporate insolvency and restructuring process-
es do not envisage arbitration or mediation as a prerequisite 
step.

However, either may arise in any claims or proceedings 
within the insolvency process.

11.2 Statutes That Govern arbitrations and 
Mediations
The Arbitration Act 2010 governs the law of arbitration in 
Ireland. It codifies and adapts the UNCITRAL Model Law.

Mediation in Ireland has been enhanced and modernised 
by the enactment of the Mediation Act 2017, which requires 
lawyers to advise their clients to consider mediation prior to 
commencing court proceedings.

11.3 appointment of arbitrators/Mediators
Parties can agree amongst themselves in the underlying 
contract/agreement as to the criteria for selection of the 
arbitrator. If agreement cannot be reached, there is usually 
a provision requesting that a professional body appoint an 
arbitrator. In the absence of this, the default position is that 
the arbitrator is appointed by the High Court. 

The arbitrator must be an independent person. There is a 
duty to disclose any circumstances giving rise to doubts over 
impartiality. 

12. duties and Personal Liability of 
directors and Officers of Financially 
troubled companies
12.1 duties of Officers and directors of a 
Financially distressed or insolvent company
Company directors’ duties are set out in the Companies Act. 
There are also common law duties. The duties can be sum-
marised as follows:

•	to act in good faith;
•	to act honestly and responsibly in conduct of affairs;
•	to act in accordance with the company’s constitution;
•	not to use company property or information for own ben-

efit;
•	not to fetter one’s own discretion;
•	to avoid conflicts of interest; and
•	to exercise care, skill and diligence reasonably expected of 

a director.

The duties of the directors to consider the interests of credi-
tors when the company is in the ‘twilight zone’ of insolvency. 

Directors can be made personally liable without limitation 
of liability where they have acted in such a manner as to be 
regarded as reckless and/or fraudulent trading. 

Directors may also be restricted for up to five years or dis-
qualified from acting as a director of a company where it 
cannot be shown that they acted honestly and responsibly 
in respect of the company now in liquidation.

12.2 direct Fiduciary Breach claims
Creditors cannot bring direct fiduciary breach claims against 
the directors. 

12.3 chief restructuring Officers
Chief restructuring officers (CROs) are generally uncom-
mon in Ireland. However, CROs have been appointed in 
larger Irish plcs to assist the board of directors in restruc-
turing or redirecting a plc. 

12.4 Shadow directorship
Shadow directorship is an established concept and can in-
clude creditors. Where a person is classed as a shadow direc-
tor, their actions will be treated as a director of the company. 
It is important to note that being a shadow director is not an 
offence in and of itself. 

12.5 Owner/Shareholder Liability
Irish law recognises separate legal personality such that the 
company is a distinct entity from the shareholders. However, 
a liquidator may seek a contribution order whereby another 
company, including a parent company, is ordered to contrib-
ute a sum towards the creditors of the insolvent company.
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13. transfers/transactions That May Be 
Set aside
13.1 Grounds to Set aside/annul transactions
As a matter of Irish law, the most likely grounds for any chal-
lenge to a historical transaction are as follows:

•	improperly transferred assets;
•	unfair preference; and
•	fraudulent disposition.

13.2 Look-back Period
In respect of improperly transferred assets and fraudulent 
disposition, there is no requirement that the transaction oc-
curred within a certain timeframe. 

In respect of unfair preference, the transaction must have 
occurred within six months of the commencement of the 
winding-up, which extends to two years for “connected per-
sons”. 

13.3 claims to Set aside or annul transactions
The application can be asserted by a liquidator or credi-
tor. A creditor would require the approval of the court to 
commence proceedings. A creditor or creditors can provide 
funds to the liquidator to enable the liquidator to bring the 
application.

It is unusual that such a claim would be brought in a restruc-
turing. These claims are generally brought by a liquidator of 
a company as a means of swelling the pool of assets available 
to the liquidator to distribute a dividend to the creditors of 
the company.

14. intercompany issues

14.1 intercompany claims and Obligations
Intercompany debts, once properly proved, are treated the 
same as other unsecured creditors in terms of priority. Thus, 
they are capable of set-off. 

14.2 Off-set, Set-off or reduction
Other group companies could be held liable to contribute 
monies to pay debts of the company in liquidation. These 
circumstances are very limited. It is a requirement that the 
court be satisfied that the circumstances that gave rise to 
the insolvency of the company in liquidation are directly 
attributable to the acts/omissions of the parent company.

There have been no reported cases on contribution orders, 
given the burden of proof. 

14.3 Liability of Parent entities
Irish courts are very slow to disregard the separate legal per-
sonality of corporate entities.

14.4 ability of Parent company to retain 
Ownership/control of Subsidiaries
Control is retained by the parent company, albeit its share-
holding will be worthless given the insolvent nature of the 
company and the fact that members are at the bottom of the 
Irish priority waterfall.

15. trading debt and debt Securities

15.1 Limitations on non-banks or Foreign 
institutions
Irish corporates may avail of financing from non-Irish banks 
or foreign institutions. 

16. The importance of Valuations in the 
restructuring and insolvency Process
16.1 role of Valuations in the restructuring and 
insolvency Market
Valuations play an important role in Irish restructuring and 
insolvency. In an examinership, the independent expert’s 
report is a required document that must be presented to the 
court prior to the appointment of an examinership to illus-
trate to the court that the company has a reasonable prospect 
of survival. 

In a disposal of assets by a liquidator or receiver they indicate 
where the value breaks and insulate against accusations of 
‘selling’ at an undervalue. Valuations can also often be uti-
lised by secured creditors in enforcement strategy planning 
and deciding whether to support the management in their 
restructuring plans – by forbearance or waiver – or to pull 
the trigger on their own enforcement plans.
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