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2 BVI Cases Explore Scope Of Proper Purpose Test 

By Rosalind Nicholson (January 4, 2019, 1:27 PM EST) 

Section 121 of the British Virgin Islands Business Companies Act requires that a 
director "exercise his powers as a director for a proper purpose ..." In this provision, 
the act has codified the "proper purpose test," the rule of equity which long 
predates the act, which requires that a fiduciary entrusted with a power must 
exercise that power only for the purpose for which it was conferred and not for any 
other purpose. 
 
This is the same rule which is now embodied in section 171(b) of the English 
Companies Act 2006. A BVI company is materially the same in its structure as an 
English limited company: particularly with regard to the division of powers between 
the board of directors and the shareholders. The BVI courts therefore have a body 
of English caselaw on which to draw in interpreting and applying section 121. However, in a series of 
cases decided over the past 18 months, the BVI courts have been developing a local jurisprudence which 
builds on the English authorities and provides clear guidance as to how the proper purpose test will be 
applied to the actions of directors of a BVI company. 
 
Where a question arises as to whether a power was exercised for a proper purpose, the court classically 
conducts a four step inquiry: first, to identify the power whose exercise is in question; second, to 
identify the proper purpose for which that power was conferred upon the directors; third, to identify 
the purpose for which the power was in fact exercised and lastly, decide whether that purpose was a 
proper purpose.[1] The third question involves a question of fact and turns on the actual motives of the 
directors at the time.[2] 
 
However, what is the correct approach when there is a dispute as to whether the directors made a 
particular decision for one purpose or for another or more than one motive influenced their decision? 
 
This is the question with which the Eastern Caribbean Court of Appeal has had to grapple in two recent 
cases in which it considered the scope and application of the proper test as a matter of BVI law. 
 
Independent Asset Management Company Limited v. Swiss Forfaiting Ltd BVIHCMAP2016/003 involved 
the issue of shares, the substantial purpose of which, the trial judge found as a fact, was to enable one 
of the parties to take voting control of the company from the other. The trial judge had concluded that 
this substantial purpose was not improper because the directors were influenced by other motives 
which were beneficial to the company. On appeal, the Court of Appeal held that where there were 
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concurrent mixed purposes, the court must look at all the circumstances in order to determine the 
directors' primary purpose. If the primary purpose is improper, then the decision is liable to be set aside 
by the court. 
 
In reaching the decision of the Court of Appeal, Webster JA endorsed the "substantial purpose test" as 
produced in Howard Smith Ltd v. Ampol Petroleum Ltd.[3] In that case, the Privy Council, stated that in 
conducting the investigation as to purpose: 

                                                                                                                                                                                                         
it is necessary to start with a consideration of the power whose exercise is in question ... Having 
ascertained, on a fair view, the nature of this power, and having defined as can best be done in 
the light of modern conditions the, or some, limits within which it may be exercised, it is then 
necessary for the court, if a particular exercise of it is challenged, to examine the substantial 
purpose for which it was exercised, and to reach a conclusion whether that purpose was proper or 
not. [I]n doing so it will necessarily give credit to the bona fide opinion of the directors, if such is 
found to exist, and will respect their judgment as to matters of management; having done this, 
the ultimate conclusion has to be as to the side of a fairly broad line on which the case falls. 
(emphasis added) 

In Antow Holdings Limited v. Best National Investments Limited BVIHCMAP2017/2010 the Eastern 
Caribbean Court of Appeal was invited to abandon the "substantial purpose test" and, instead, to adopt 
a "but for" test whereby, if directors have in mind more than one purpose for which they may exercise 
the power and one of the purposes is illegitimate, the court must determine whether the decision which 
was made would have been made without ("but for") the improper purpose.[4] The Court of Appeal 
declined to apply that test and held (chief justice Janice Pereira and justices of appeal Mario Michel and 
Paul Webster concurring) that "the test to be applied at present" is the "substantial purpose" test 
derived from Howard Smith Ltd v. Ampol Petroleum Ltd. 
 
Although the Court of Appeal did not close the door entirely on the possibility that the "but for" test 
might be the appropriate one in another case, in its analysis the case before them in Antow was one 
where on the facts there was one purpose only and, in their judgment, that purpose was improper. The 
"but for" test as suggested by Lord Jonathan Sumption in Eclairs is to be considered when a number of 
different considerations have influenced the directors. It was therefore of no application in that case. 
We understand that the decision in Antow is to be appealed to the Privy Council so an early opportunity 
exists for that court to consider once again the application of the proper purpose test. Pending that 
appeal, however, the "substantial purpose test" propounded in Howard Smith Ltd v. Ampol Petroleum 
Ltd remains the test to be applied in the British Virgin Islands where any question of proper purpose 
arises. 
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[1] Extrasure Travel Insurances Ltd and another v. Scattergood and another - [2002] EWHC 3093 (Ch) as 
adopted and applied by the ECCA in Antow Holdings Limited v. Best Nation Investments Limited at 
paragraph 71. 



 

 

 
[2] Extrasure Travel Insurances Ltd and another v. Scattergood and another [2002] EWHC 3093 (Ch) per 
Jonathan Crow at para. 93 and also Re a Company, ex parte Glossop [1988] 1 WLR 1068, [1988] BCLC 
570 at 577f-g. 
 
[3] Howard Smith Ltd v. Ampol Petroleum Ltd [1974] AC 821 at 835 
 
[4] This was the test propounded by Lord Sumption, with whom Lord Hodge agreed, in Eclairs Group 
Limited v. JKX Oil and Gas plc [2015] UKSC 71. The other Supreme Court Justices declined to follow since 
the point had not been the subject of full argument. 
 

 

 

 


