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FCA ADOPTS PATERNALISTIC STANCE

The FCA has proposed a ban on the sale to retail clients of all derivatives (meaning contract for differences 
(CFDs), options and futures) and exchange traded notes (ETNs) referencing unregulated transferable cryptoassets 
in a recent consultation paper (CP19/22). The ban would include crypto derivatives that reference an index or 
benchmark price, as well as those using a single price. 

The proposed ban is noteworthy as the FCA has not historically been much prone to outright bans. Generally, it 
has sought to address potential harms through regulatory measures such as product governance, appropriateness 
and disclosure requirements. However, in this case the FCA considers that it has no alternative but to ban, in order 
to protect retail clients. This is a squarely paternalistic stance, which implies protecting consumers by effectively 
making choices for them. The compatibility statement in CP19/22 states that the ban is:

“designed to encourage customers to purchase products that are of benefi t to them, rather than products 
which are not appropriate for them”. 

The ban does not apply to professional clients or fi nancial institutions and will also not impact investment funds 
investing in crypto derivatives. While the FCA does refer to external risks (valuation, price formation, market abuse 
and fi nancial crime), it does so primarily at the level of underlying cryptoassets rather than the crypto derivatives 
that reference them. Arguably, it is missing its mark. Indeed, the FCA recognises that its proposals may encourage 
some retail consumers to “invest” directly in unregulated cryptocurrency; cryptocurrency itself (the underlying 
asset of many crypto derivatives) is currently unregulated by the FCA and retail clients are free to invest in it. 

DRIVERS FOR THE BAN

The key driver for the ban is that FCA considers that retail consumers have an inadequate understanding of 
cryptoassets and “lack of a clear investment need” for crypto derivatives. Although it is probably fair to say that 
consumers have an inadequate understanding of crypto derivatives, it is probably equally fair to say that they do 
recognise crypto derivatives to be risky investments that are not suitable for investment aims such as retirement, 
mortgage repayment and school fees. This is in contrast to headline cases of consumer loss over the years, where 
retail clients acquired investment products such as split capital investment trusts and structured products, 
in some cases described as “guaranteed”, on the understanding that they would be suitable for exactly such 
purposes. 
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In the UK, CFDs are the main derivative product that reference cryptoassets, although still a fraction of total 
retail CFD trading volumes. The FCA found that cryptoasset CFDs were attracting large numbers of younger CFD 
investors. The demographic may be key, given reports that the younger generation is less likely to see investing 
for their futures as worthwhile (because home ownership looks unattainable and mainstream investment returns 
are historically low). According to the FCA’s fi ndings, many consumers see cryptoassets as a fast track to easy 
wealth. The FCA identifi ed highly correlated price peaks and troughs across cryptoassets, suggesting that rather 
than being driven by external factors such as usage or technological developments, markets are instead driven by 
speculation akin to gambling. The FCA also found that retail consumers use crypto derivative products for purely 
speculative purposes. Its research found that consumer perceptions were equally split (perhaps quite reasonably) 
between whether they view investment relating to cryptoassets as akin to a bet or an investment. 

WILL THE BAN HAVE THE DESIRED EFFECT?

Leaving aside whether paternalism is the “correct” approach, there is a valid concern that a ban may be ineffective 
and drive retail clients to invest in crypto derivatives from unregulated providers. For reasons discussed in my 
previous column, retail investors can be exposed to risks arising from the nature of unregulated crypto exchanges 
beyond those arising from the traded cryptoasset or crypto derivative itself. A focus on crypto exchanges could be 
benefi cial for numerous reasons. 

The FCA’s research suggests that consumers are unlikely to follow advice from authoritative sources and that many 
consumers will continue to be infl uenced by social media and a desire to seek quick, high returns. And, of course, 
determined retail clients may seek to “opt up” to elective professional clients should they wish to continue trading. 

Also, the FCA’s proposed ban would only apply to selling, marketing and distribution of crypto derivatives to retail 
clients by fi rms in, or from, the UK. The FCA says it will work with international regulators to monitor the risks 
of fi rms seeking to move UK clients to entities outside the EU to circumvent its measures. It remains to be seen 
whether this approach will be effective. The FCA’s proposed ban also provokes a contrast with the UK’s betting and 
gaming industry, which for the time being is still relatively unregulated. Meanwhile, as the FCA also notes in its 
compatibility statement, retail sales of crypto derivatives were not signifi cant revenue sources for most UK fi rms.

The aim to protect retail consumers from harm from potentially sudden and unexpected losses is entirely laudable. 
Whether a ban is the most effective way of achieving this remains to be seen. The consultation will be open to 
responses until 3 October 2019. The FCA will consider all feedback and, subject to the responses received, will seek 
to publish a policy statement and fi nal Handbook rules as soon as possible after that in early 2020. 

https://uk.practicallaw.thomsonreuters.com/w-019-0268?originationContext=document&transitionType=DocumentItem&contextData=%28sc.Default%29&comp=pluk

