
During the post war period Hong Kong has experienced 
unprecedented growth as it has developed into an economic 
powerhouse that is one of the foremost international financial 
centres of the world. With its explosive economic growth, bustling 
trading port, high population growth and the never-ending 
additions to its spectacular skyline, Hong Kong is home to some 
of the wealthiest families in the world. Last year nine Hong Kong 
families made it onto Forbes Asia’s 50 Richest Families List. 

There is a well-known Chinese saying that “wealth does not survive 
three generations”, but over the past decade the third generation 
of the rich families in Hong Kong have been setting up family 
offices, and started looking for professional and effective asset 
management strategies to prove this old saying wrong. 

Trusts, in particular, became the default setting for asset protection, 
asset consolidation and succession planning. While having an 
understanding on the benefits of setting up trusts, families are 
generally not willing to give up their control over the assets and will 
often seek to reserve certain powers to themselves. As explained 
in this article, trusts that are controlled by settlors have become 
increasingly vulnerable to attacks, as the courts develop ways of 
enabling third parties (usually creditors or divorcing spouses) to 
enforce orders against trust assets.  

The extent of powers and functions given to a settlor, a protector 
and the trustee are therefore one of the most critical decisions to 
make when setting up a trust. 
  

Settlor Controlled Trusts
Very high net worth individuals will have spent their entire lives 
building up their economic dynasty, and are loath to lose any 

element of control. They are even more reticent to broach the topic 
of their own mortality, it being something of a taboo topic in Asian 
society. Advisors to these individuals have explained that in many 
cases, trusts are the most effective vehicle for succession planning. 
Having established the need for succession planning, the advisors 
must then wrestle with the desire to retain control. Discretionary 
trusts provide a great deal of flexibility and offer the head of 
the family various mechanisms to retain a significant measure of 
control of the dynasty. The extent to which those mechanisms can 
themselves lead to vulnerability of the trust and its assets to attack 
from outside interests needs to be carefully considered in light of 
recent decisions such as the Pugachev case.  

JSC Mezhdunarodniy Promyshlenniy Bank v 
Pugachev [2017] EWHC 2426 (Ch)
Mr Pugachev is a Russian oligarch. In the early 1990s, he founded 
Mezhprom Bank and developed it into one of Russia’s largest 
private banks. He was active in Russian politics and was at one 
time a senator in the Russian parliament. He became known as 
‘Putin’s banker’. By 2008, he was extremely wealthy (he had told 
his partner, Alexandra Tolstoy that he was worth $15bn). 

In late 2008, Mezhprom suffered financial difficulties and ultimately 
failed, entering insolvent liquidation in Russia in 2010. Mr Pugachev 
fled from Russia in January 2011. The deficiency was approximately 
US$2.2bn.

The Court held that it did not have a complete picture of Mr 
Pugachev’s finances. However, he had set up five trusts governed 
by the law of New Zealand (“the Trusts”). The trusts held various 
valuable assets (worth over $95m).
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The liquidators started proceedings in Russia and in 2015 obtained 
judgment for approximately US$1bn. While those proceedings had 
been pursued, the liquidators had already sought (and obtained) 
orders from the English Court freezing his assets and requiring him 
to provide information about them. After the judgment in Russia 
was obtained, the English Court extended the scope of the freezing 
injunctions to cover the assets held in the Trusts.
  
By their claim, the liquidators sought to establish that the assets 
held in the Trusts belonged beneficially to Mr Pugachev and were 
therefore available to meet their judgment. They did so on three 
grounds:

(1)  The true effect of the Trusts was that they did not dispose 
of the beneficial interest in the assets transferred to the 
trustees;

(2) The trust deeds were sham; 

(3)  The Trusts should be set aside under section 423 of the UK 
Insolvency Act 1986 on the basis that they were established 
with the intention of prejudicing the interests of creditors.

The Court held that there was a valid discretionary trust, but that Mr 
Pugachev’s powers under the trust deed meant that he could procure 
the return of the assets to him at will. Therefore, Mr Pugachev was 
to be regarded as the true owner of the trust assets such that they 
were available to be enforced against by Mr Pugachev’s creditors; 
Mr Pugachev’s Trusts were therefore “busted”.  

Degree of statutory protection around 
the world 
The Pugachev judgment has understandably given rise to 
significant concerns amongst those who are establishing trusts for 
clients. However, it must be noted that what gave the opportunity 
to enforce against the trust assets was the extent of the control 
exercised by Mr Pugachev over the Trusts. The extent of those 
powers, their personal nature and their use by Mr Pugachev all 
justified the Judge finding that whilst the trusts were valid, their 
effect was not to dispose of Mr Pugachev’s beneficial interest in the 
trust property.

It is fair to say that the extensive reservation of powers by a settlor 
is a matter that is often not looked upon terribly favourably by an 
onshore court.

The trusts used by Mr Pugachev were New Zealand foreign trusts the  
New Zealand Trustee Act 1956 did not contain specific provisions 
governing the retention or reservation of powers by settlors. In 
contrast, numerous jurisdictions have introduced specific provisions  
intended to enable the reservation of a wide range of powers by the 
settlor. Jurisdictions that have done so include Cayman, Guernsey, 
Jersey and the BVI. We set out below the relevant provisions in the 
statutes of these jurisdictions. 

Cayman

Section 14 of the Trusts Law (2017 Revision) provides that the 
reservation or grant by a settlor of a trust of any or all of the 
following:

(a) any power to revoke, vary or amend the trust instrument or 
any trusts or powers arising thereunder in whole or in part; 

(b) a general or special power to appoint either income or capital 
or both of the trust property; 

(c) any limited beneficial interest in the trust property; 

(d) a power to act as a director or officer of any company wholly 
or partly owned by the trust; 

(e) a power to give binding directions to the trustee in connection 
with the purchase, holding or sale of the trust property; 

(f) a power to appoint, add or remove any trustee, protector or 
beneficiary; 

(g) a power to change the governing law and the forum for 
administration of the trust; or 

(h) a power to restrict the exercise of any powers or discretions 
of the trustee by requiring that they shall only be exercisable 
with the consent of the settlor or any other person specified 
in the trust instrument

Guernsey

Section 15 of the Trusts Law 2007 provides that a trust is not 
invalidated by the reservation or grant by the settlor and the 
following powers may be reserved:

(a) a power to revoke, vary or amend the terms of the trust or 
any trusts or functions arising thereunder, in whole or in part; 

(b) a power to advance, appoint, pay or apply the income or 
capital of the trust property or to give directions for the 
making of any such advancement, appointment, payment or 
application;

(c) a power to act as, or give directions as to the appointment 
or removal of, a director or other officer of any corporation 
wholly or partly owned as trust property;

(d) a power to give directions to the trustee in connection with 
the purchase, retention, sale, management, lending or 
charging of the trust property or the exercise of any function 
arising in respect of such property;; 

(e) a power to appoint or remove any trustee, enforcer, trust 
official or beneficiary;

(f) a power to appoint or remove any investment manager or 
investment adviser or any other professional person acting 
in relation to the affairs of the trust or holding any trust 
property; 

(g) a power to change the proper law of the trust or the forum 
for the administration of the trust; 

(h) a power to restrict the exercise of any function of a trustee 
by requiring that it may only be exercised with the consent of 
the settlor or any other person identified in the terms of the 
trust; and

(i) a beneficial interest in the trust property.
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Jersey

Article 9A(2) of the Trusts (Jersey) Law 1984 provides that a settlor 
may reserve the following powers:

(a) to revoke, vary or amend the terms of a trust or any trusts or 
powers arising wholly or partly under it; 

(b) to advance, appoint, pay or apply income or capital of the 
trust property or to give directions for the making of such 
advancement, appointment, payment or application; 

(c) to act as, or give binding directions as to the appointment or 
removal of, a director or officer of any corporation wholly or 
partly owned by the trust; 

(d) to give binding directions to the trustee in connection 
with the purchase, retention, sale, management, lending, 
pledging or charging of the trust property or the exercise of 
any powers or rights arising from such property; 

(e) to appoint or remove any trustee, enforcer or beneficiary, or 
any other person who holds a power, discretion or right in 
connection with the trust or in relation to trust property; 

(f) to appoint or remove an investment manager or investment 
adviser; 

(g) to change the proper law of the trust; 

(h) to restrict the exercise of any powers or discretions of a 
trustee by requiring that they shall only be exercisable with 
the consent of the settlor or any other person specified in the 
terms of the trust.

BVI

Section 2(4) of the Trustee Act 1961 (as amended) provides that 
the reservation by the settlor of certain rights and powers are not 
necessarily inconsistent with the existence of a trust. 

Section 86(2) of the Trustee Act further provides that power may be 
conferred on any person, including a settlor, to:

(a) determine the law of which jurisdiction shall be the proper 
law of the trust;

(b) change the forum of administration of the trust;

(c) remove trustees;

(d) appoint new or additional trustees;

(e) exclude any beneficiary as a beneficiary of the trust;

(f) include any person as a beneficiary of the trust in substitution 
for or in addition to any existing beneficiary of the trust; and

(g) withhold consent from specified actions of the trustees either 
conditionally or unconditionally.

Would these provisions have helped the 
Pugachev beneficiaries?
Each of the provisions referred to above clearly enables a settlor 
to reserve an extensive range of powers without invalidating the 

trust, or causing it to be testamentary in nature (for an example 
of the problems that can arise in that regard, see Re AQ Revocable 
Trust [2010] Bda L.R. 26). They are likely to be effective in doing 
so and should prevent a third party from arguing that the trust is 
invalid and that beneficial ownership remains with the settlor as a 
result. There remains an interesting question as to whether a court 
in a jurisdiction which does not have similar legislation would take 
a similar view. For example, if an English settlor were to settle UK 
situs assets on a Cayman trust, reserving lengthy powers to himself, 
would the English High Court conclude that because of s.14 (above) 
he has validly alienated his beneficial interest? That question is one 
that will no doubt arise in the not too distant future.

However, even if settlor reserved power legislation is effective to 
protect a trust against an attack on the basis of invalidity, there 
must be a very serious doubt as to whether it can protect against 
an attack on a similar basis to that in Pugachev. The reason for this 
is that the basis of the successful challenge in Pugachev was based 
on the trusts in question being valid. The Court accepted that 
notwithstanding the validity of the trusts, on a true construction, 
their effect was that Mr Pugachev had not alienated his beneficial 
ownership and the assets remained his. The leap in logic from a 
finding that Mr Pugachev had control over the discretionary trust 
(which the Court held was valid) to the conclusion that the assets 
remained his beneficially is one which is undoubtedly open to 
criticism, but it does not rely on the trusts being invalid. Legislation 
such as s.14 of the Cayman Trust Law prevents the trust from 
being invalidated on the basis of settlor control, but in its current 
form does not purport to prevent a Court from finding that there 
has not been any alienation of the beneficial interest. Indeed, it is 
difficult to see how it could do so: it is open to a settlor to create 
an express trust under which he retains a full (or at the very least 
substantial) beneficial interest. It is not clear how legislation could 
prevent that from being the case, or why it should do so. All that 
Pugachev decides is that where a settlor reserves extensive powers, 
the true effect of a perfectly valid trust may be that the settlor is to 
be treated as retaining beneficial ownership.

Therefore, it seems doubtful that there would have been a different 
result to Mr Pugachev’s case if the trusts he had used were governed 
by the law of Cayman, Guernsey, Jersey, or the BVI.

What can be done?
The easiest answer to the question of how to avoid third party 
challenges on a Pugachev basis is both obvious and unhelpful: to 
restrict the involvement of the settlor in the ongoing administration 
of a trust to an absolute minimum. It is unhelpful because it ignores 
the commercial reality of what clients (particularly in the Asian 
market) want: a significant degree of control over ‘their’ assets. That 
they should want to do so is perfectly understandable: it must be 
difficult for a self-made business owner to transfer legal ownership 
of the business that s/he has built to a company on a small island 
on the other side of the World, and for that company to have the 
powers of management over the business, and the ability to decide 
who will ultimately receive the assets. Under the conventional trust 
model, the settlor would not even have the ability to enforce the 
trust, that being a matter for the beneficiaries. The reservation of 
powers is therefore a logical and sensible solution to that difficulty, 
enabling the settlor to retain the desired degree of control.



Use of trusts in succession planning 
in Hong Kong

As the Pugachev decision shows, however, the retention of powers 
over the trust is not without risks. There is a temptation to look at 
legislation of the type described above and believe that it simply 
enables total control to be retained by the settlor. Whilst that might 
be true from the perspective of validity, it may well provide a solid 
base for a Pugachev challenge.

So, what is the answer? It will, of course, always be fact-specific 
but as a general principle, the key is to reserve only the powers that 
are absolutely necessary for the settlor in question. For example, 
a settlor who has settled a business onto the trusts may wish to 
retain the power to veto a proposed sale or other disposition of 
the business. Reserving such a power in isolation is unlikely to be 
problematical. However, if that is combined with other extensive 
powers such as the power to replace trustees, the right to determine 
who is to be a member of the beneficial class and, for example, a 
right of veto over any disposition of trust assets, then a Pugachev 
based challenge begins to look more likely as a Court has the basis 
for saying that the settlor has the means to control the disposition 
of the trust assets and, in practice, to ensure that he has in place 
trustees who will bend to his will. This was precisely the situation 
in Pugachev itself.

Another general rule is that retaining the right of veto over actions 
is likely to be safer than positive powers. The latter open up the 
possibility of a hostile party arguing (as in Pugachev) that by 
exercising powers, the settlor is able to procure his desired outcome 
(for example, an appointment of the trust fund to himself1). By 
merely being able to prevent actions being taken, a settlor is far 
less likely to be held to have retained beneficial ownership as he 
cannot by exercising those powers of veto alone bring about any 
disposition of the property.

One factor that was extremely important in Pugachev was that 
Mr Pugachev’s powers were held to be personal and not fiduciary 
powers. Accordingly, he was not required to exercise them for the 
benefit of the beneficiaries and could therefore do as he wished. 
An obvious way of minimising the risk of this happening would be 
to state expressly in the trust instrument that the powers reserved 
to the settlor are fiduciary powers. Whilst this may assist to some 
extent, it is imperative that the powers are exercised in a proper, 
fiduciary, manner and that the description of them as fiduciary is 
not mere ‘window dressing’. In Pugachev, the Court held that if 
the powers reserved to Mr Pugachev had been fiduciary in nature, 
there would have been a sham, on the basis that they were never 
truly intended to be exercised in a fiduciary manner. In assessing 
this, the Court is likely to have regard to how the powers are in 

fact exercised by the settlor, and the extent to which the trustee is 
complicit in their being exercised for his personal benefit.

One power which is almost invariably problematic for a settlor to 
reserve is a power of revocation of the settlement. Such powers 
are often attractive as they enable the structure to be unravelled 
by the settlor should there be a desire to do so, without the need 
for any co-operation from (or persuasion of) the trustee. However, 
the Privy Council decision in the Cayman case of TMSF v. Merrill 
Lynch [2011] UKPC 17 shows that such a power will be treated as 
property, and a judgment creditor can seek to appoint an equitable 
receiver over it, thereby procuring the revocation of the trust and 
the return of the funds to the settlor, against whom the judgment 
can be enforced. It might be thought that as with other powers, the 
difficulty could be avoided by designating it as fiduciary in nature 
under the terms of the settlement. However, unlike other powers 
(such as powers of appointment) it is hard to see how any power 
of revocation which necessarily operates to remove the trust fund 
from the beneficial ownership of the beneficiaries and returns it to 
the settlor can ever be exercised for the benefit of the beneficiaries 
rather than the settlor. Therefore the reservation of powers of 
revocation by the settlor should be avoided unless it is considered 
to be absolutely essential, and the risk to which it exposes the trust 
has been fully explained.

Thus, structuring is likely to require an extremely careful balancing 
act between giving the settlor sufficient comfort that hard-earned 
assets will not be dealt with in a way that is inconsistent with 
the intentions behind the establishment of the structure and the 
risk of excessive settlor control. The introduction of the legislation 
described above has encouraged a move away from vesting 
powers in protectors in favour of retention by the settlor. However, 
for the reasons explained in this article, that may not be a prudent 
solution (particularly where it is sought to exert a considerable 
degree of control over the trustee’s actions) and thus the use 
of a protector who can be expressly given powers of a fiduciary 
nature may be preferable in many cases2. In addition, having the 
proposed structure ‘stress-tested’ for weakness by anticipating the 
potential challenges prior to implementation can be an extremely 
valuable exercise.

Despite the concerns about the reservation of powers raised by the 
Pugachev decision, trusts remain the sensible choice for holding 
wealth for Asian clients. A significant degree of control can still be 
retained, but careful thought must be given to the type and extent 
of the powers being reserved; that is so even with the helpful 
offshore legislation.

1        In Pugachev the Court considered that Mr Pugachev could have replaced trustees until he found one that would have complied with his wishes.
 
2        It should, of course, be noted that Mr Pugachev was the settlor in his case, and ensuring that the settlor does not assume that role is important.
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