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Disciplinaries, PIPs and Grievances during 
lockdown:  to progress or postpone?

Over recent weeks, all businesses across the Channel Islands have had to adjust to lockdown. For many non-essential businesses, this has 
meant setting up systems to allow employees to work from home. Understandably, a huge amount of effort has gone into sending out the 
‘Business As Usual’ message to local, national and international clients, but to what extent can – and should – employers aim for BAU in 
disciplinary, performance or grievance issues affecting staff? 
 
The law imposes a number of duties on employers which impact this question.

The Legal Position
Employers are under a duty not, without reasonable and proper cause, to conduct themselves in a manner calculated or likely to destroy or 
seriously damage the trust and confidence between themselves and their employees. They also have a duty to take reasonable care of their 
employees’ health (physical and mental) at work, where ‘work’ is the act of working, rather than the place of work. Leaving a disciplinary, 
performance or grievance process hanging, without informing those involved of your intentions, could amount to a breach of one or both of 
these duties depending on the impact on the affected employee.

In terms of a disciplinary process, in Jersey employees have the statutory right to be accompanied at disciplinary and grievance hearings. In 
Guernsey, the Code of Practice on Disciplinary Practice and Procedures in Employment regards the right to be accompanied by a trade union 
representative or by a fellow employee as an essential feature of a fair disciplinary procedure. Separately, the Guernsey Employment Relations 
Service employment guide recommends that consideration should be given to allowing the employee to be accompanied at a grievance 
hearing for moral support.

A failure by an employer to investigate and deal with a grievance can amount to a breach of contract (although whether it does so will depend 
on the seriousness of the issues raised). If an employment contract provides for a contractual disciplinary or grievance procedure (uncommon, 
but not unknown), a failure to follow the procedure (including timescales) could also amount to a breach of an express term, depending on 
the latitude given in the procedure. 
 

Handling a disciplinary during lockdown
Employers are unlikely to want to kick-start a disciplinary process during lockdown. However, it may be necessary to do so if, for instance, a 
complaint of cyber-bullying is raised, or where a legacy investigation has been on hold since lockdown started and needs to be progressed.
 
The remote technology adopted for any investigation or disciplinary hearing should allow for multiway communication. Platforms such as 
BlueJeans, GoTo Meeting, Zoom etc, which are being widely used for both internal and external meetings, can be used equally effectively to 
hold an investigatory or disciplinary hearing, although employers should be alive to signs of stress or distress exhibited during a virtual meeting 
and adjourn as necessary. If virtual technology isn’t an option, you can always default to a telephone conference call.
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Care will need to be taken in transcribing evidence taken over video-link or telephone. Statements taken this way should be checked with the 
relevant witness for accuracy. Whilst there is no legal right in either Jersey or Guernsey for the accused employee be accompanied during the 
investigatory interview stage, we would recommend permitting this in the current context, with the companion being included as a participant 
in the virtual meeting. To ensure the employee and their companion are familiar with the technology, we would also recommend a ‘trial run’ 
to make sure they know how to access the platform and are comfortable with the process. The employee and their companion should also 
be given the opportunity to confer privately before the virtual meeting and you should be prepared to adjourn or pause the meeting, once 
begun, to allow them to confer privately should they request this.

When it comes to the disciplinary hearing, it will be important to ensure that the employee is aware of their right to have a companion 
‘present’. It will also be important to make sure that all those involved, including the companion, are consulted well in advance to ensure 
that the proposed time and date suits everyone (not all staff will have a home office or a second adult at home to attend to the pressing 
demands of young children). If, from a practical perspective, a disciplinary hearing cannot be convened at a convenient time for all parties 
during lockdown, it should be postponed.

If the hearing can go ahead, the more serious the issue under consideration, the more concerned participants will be about confidentiality. A 
virtual meeting platform which has a password to join, which is controlled by the Chair of the hearing, and which has a function that prevents 
the recording of the process (unless recording is pre-agreed) should address most concerns.

Any decision to terminate an individual’s employment will be badly received even at the best of times; and this is far from the best of times.  
We would recommend that disciplinary action where dismissal is a potential sanction is deferred if at all possible, but that the reason for the 
deferral is clearly communicated to the employee. If the employee asks for the hearing to proceed because they are finding the delay itself 
stressful, then the hearing should, where practicable, go ahead.

Managing a performance issue during lockdown
Although a performance improvement plan (PIP) can be progressed during lockdown through remote working platforms and virtual technology, 
we would recommend that employers think very carefully about whether this is the best course of action. Starting a PIP during lockdown is 
likely to be frowned on by an Employment Tribunal if the result is a dismissal. We would fully expect the very particular stresses caused by the 
COVID pandemic (working from home, health and family concerns, the proximity of children or dependent adults and extra work pressures) 
to be taken into account by a Tribunal when considering the overall fairness of a performance related dismissal during this time.

Where a PIP has begun before lockdown, the question of whether to continue with it, and if so, how to conduct it, arises. If remote monitoring 
is likely to be problematic (we are thinking not only of the likelihood of reduced productivity during lockdown, but also a manager’s capacity 
to monitor remotely), it may well be better to defer it.  
  

Handling a grievance during lockdown
As with a disciplinary process, there is no reason why a grievance procedure should not be conducted remotely during lockdown. 

If the grievance concerns a relationship issue between members of staff (for instance an allegation of bullying or harassment by an employee 
against their manager) this presents particular issues for all concerned. Our article on lockdown burnout highlights particular pressures on staff 
at this time, arguably more so for those with remote management responsibility. Employers might reasonably decide to defer dealing with 
such a grievance until lockdown is eased or lifted.  If you do delay, alternative measures should be put in place to prevent an escalation of the 
issue, such as appointing an interim supervisor where the issue is with management style. The reasons for the delay should be explained to 
the employee who has raised the grievance.

If you do choose to progress a disciplinary, performance or grievance process during lockdown, remember the importance of note taking. It 
will be just as important to be able to justify HR decisions taken during lockdown as at any other time.

https://www.walkersglobal.com/index.php/publications/99-advisory/1934-lockdown-burnout-an-employer-s-guide-to-exhausted-staff
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