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Jersey Employment and Discrimination 
Tribunal holds that advice from HR consultants 
cannot benefit from legal advice privilege 

In this article we consider a recent Order of the Jersey Employment and Discrimination Tribunal following an application for disclosure of 
documents. The Order will be of interest not only to businesses facing employment related claims, but also to individuals who may be bringing 
claims. Walkers acted for the successful employer on the application.

The employee, whose claim for constructive dismissal is still to be heard, retained an HR consultancy to advise him before he resigned from 
his employment. He then continued to instruct the same consultancy to represent him in bringing the Tribunal proceedings. 

The employer applied for the disclosure of any written advice given to the employee by the HR consultancy before he resigned (including 
emails, letters, telephone notes or other documents). The employee objected to the disclosure application on the basis that the information 
sought was confidential.

The Tribunal ordered that the written advice given by the HR consultancy to the employee prior to his resignation had to be disclosed, even if that 
information would in due course undermine the claimant’s unfair dismissal claim, on the basis that the information was relevant to the matters 
at issue in the proceedings and was not protected from disclosure. Although protection from disclosure (known as ‘privilege’) is available in legal 
proceedings, the two main protections being legal advice privilege and, secondly, litigation privilege, did not apply in this case. 

Legal advice privilege protects confidential communications between lawyers and their clients where legal advice is sought and given. The 
underlying rationale of legal advice privilege is to protect a client’s ability to consider matters candidly with their lawyer. As such, it is limited 
to exchanges between a client and their lawyer (the individual must be practising as a lawyer in the jurisdiction or working in-house as a 
lawyer) for the purpose of taking legal advice. It does not extend to third parties, such as HR consultants, accountants or other professionals.

Litigation privilege is a more targeted form of protection and applies to any document, the dominant purpose of which is litigation. For 
litigation privilege to apply to a document, litigation has either to have commenced or be reasonably contemplated and the document has 
to have been created for the purpose of that litigation, whether by the lawyer or a third party, for example a forensic accountant’s report to 
support a fraud case.

Some general tips for employers wanting to safeguard confidentiality and ensure that legal advice privilege and/or litigation privilege will apply 
to written information (in whatever form) in circumstances where they think they may face a legal claim are:

1. Keep the written information confidential - privilege can ordinarily only be claimed over confidential material.

2. Consider taking legal advice from  a lawyer early on, and certainly on becoming aware of any issue which may result in legal proceedings. 
This could be an in-house lawyer or an external lawyer. Businesses using HR consultants may also want to instruct an external lawyer at 
the outset to support or review that process and the consultant’s advice, otherwise it is unlikely to be privileged.
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Disclaimer
The information contained in this advisory is necessarily brief and general in nature and does not constitute legal or taxation advice.  Appropriate legal or other professional advice should be sought for any specific matter.

3. Take legal advice regarding if, when and how legal privilege or litigation privilege may apply and be maintained.

4. Keep internal records to a minimum (avoid, for example, email chains commenting on an issue relevant to the prospective proceedings, 
being mindful they could become disclosable).

5. Mark documents as subject to legal privilege or litigation privilege – although this won’t necessarily determine whether privilege applies, 
it will indicate intent and keep minds focussed on confidentiality.

6. Establish a core team to deal with the issue and relevant documentation and make them aware of rules around privilege.

7. Be mindful that, for privilege to apply to any document containing information obtained from third parties, litigation privilege would need 
to apply to the document, meaning it would have to have been written for the purpose of actual or contemplated legal proceedings.

And lastly, be mindful that advice received from any adviser (other than a lawyer, practising in their relevant jurisdiction) will be disclosable if 
litigation wasn’t reasonably in contemplation when the advice was given.
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