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1 .  A I R C R A F T  A N D  E N G I N E 
P U R C H A S E  A N D  S A L E

1.1 Sales Agreements

1.1.1 Taxes/Duties Payable upon Execution 
of the Sales Agreement
VAT
Whether there will be any VAT payable on the 
sale of an aircraft is determined by the physical 
location of the aircraft at the point of sale. If the 
aircraft is physically located in Ireland at the time 
of sale, the place of supply for Irish VAT purposes 
will be Ireland. As a result, the seller will be liable 
for any Irish VAT chargeable on the supply, at 
23%. However, if the aircraft will be used outside 
the EU or by a transport undertaking operating 
for reward chiefly on international routes, Irish 
VAT will apply at 0%. The seller will be obliged 
to be registered for VAT in Ireland, regardless of 
whether the 0% or 23% rate applies. 

Stamp Duty
Irish stamp duty legislation provides an exemp-
tion in respect of the lease, transfer and sale of 
an aircraft, regardless of where the aircraft is 
located at the time of sale. 

Customs Duties
No customs duty will be charged on the transfer 
of title of the aircraft where the aircraft is on the 
ground in Ireland and in free circulation in the EU. 

Customs duties will only apply on the importa-
tion of an aircraft into Ireland from outside the 
EU, or on the release of an aircraft in Ireland in 
circumstances where the aircraft is coming off 
a duty-suspended procedure such as transit or 
inward processing. 

1.1.2 Enforceability against Domestic Parties
As a matter of Irish law, translation, certifica-
tion, notarisation or legalisation is not required 

for the enforceability of a sale agreement against 
an Irish party. 

1.2 Transfer of Ownership

1.2.1 Transferring Title
Transfer of title is legally effected upon deliv-
ery of the bill of sale, which will usually include 
engines installed on the airframe and installed 
parts on its face, but does not set out the entire 
commercial agreement between the parties, 
which is usually set out in the aircraft sale and 
purchase agreement. 

If an aircraft registered in Ireland has a new 
owner, a change of ownership form should be 
filled in and lodged with the Irish Aviation Author-
ity (IAA); a new Registration Certificate will be 
issued to the new owner upon filing the form. 
The aircraft may not be flown until the Registra-
tion Certificate is issued by the IAA in the new 
entity’s name and the certificate is placed on 
board the aircraft. 

The sale of the ownership interest in an entity 
that owns an aircraft or engine is effectively 
recognised as the sale of that aircraft or engine 
itself, to the extent that the entity to whom the 
ownership interest is being transferred holds title 
to the aircraft or engine. 

1.2.2 Sales Governed by English or New York 
Law
There is no formal legal requirement under Irish 
law that a bill of sale needs to be governed by 
Irish law. See 2.6.5 Domestic Courts’ Approach 
to Foreign Laws and Judgments. 

Generally, the transaction documents used in 
aircraft sale transactions (including bills of sale) 
are well-established forms and do not present a 
difficulty from an Irish legal perspective. 
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1.2.3 Enforceability against Domestic Parties
As a matter of Irish law, translation, certifica-
tion, notarisation or legalisation is not required 
for the enforceability of a bill of sale against an 
Irish party. 

1.2.4 Registration, Filing and/or Consent from 
Government Entities
A bill of sale cannot be registered with the IAA 
or any Irish government entity. No government 
applications or consents are prerequisite to the 
execution and delivery of a bill of sale in relation 
to an aircraft or engine registered in Ireland. See 
also 1.2.2 Sales Governed by English or New 
York Law. 

1.2.5 Taxes/Duties Payable upon Execution 
of a Bill of Sale
VAT
VAT payable on the sale of an aircraft will depend 
on the physical location of the aircraft at the 
point of sale. If the aircraft is physically located 
in Ireland at the time of sale, the place of sup-
ply for Irish VAT purposes will be Ireland. As a 
result, the seller will be liable for any Irish VAT 
chargeable on the supply, at 23%. However, if 
the aircraft will be used outside the EU or by a 
transport undertaking operating for reward chief-
ly on international routes, Irish VAT will apply at 
0%. The seller will be obliged to be registered 
for VAT in Ireland, regardless of whether the 0% 
or 23% rate applies. 

Stamp Duty
Irish stamp-duty legislation provides an exemp-
tion in respect of the transfer and sale of an air-
craft, regardless of where the aircraft is located 
at the time of sale. 

Historically, the Irish Revenue Commissioners 
(Irish Revenue) had extended by concession the 
stamp-duty exemption in respect of the lease, 
transfer or sale of an aircraft also to apply to the 
sale or transfer of shares in an aircraft-owning 

entity (AOE). The current position regarding the 
transfer of shares in an AOE is that this conces-
sionary treatment does not apply and stamp duty 
on the sale of shares in an Irish AOE is therefore 
payable at a rate of 1% (subject to any available 
reliefs). The duty applies on the market value of 
the shares or the consideration paid, whichever 
is higher. Irish stamp duty does not apply to the 
transfer of shares where the consideration pay-
able for such shares is EUR1,000 or less. 

Customs Duties
No customs duty will be charged on the transfer 
of title of an aircraft where the aircraft is on the 
ground in Ireland and in free circulation in the EU. 

Customs duties will only apply on the importa-
tion of an aircraft into Ireland from outside the 
EU, or on the release of an aircraft in Ireland in 
circumstances where the aircraft is coming off 
a duty-suspended procedure such as transit or 
inward processing. 

2 .  A I R C R A F T  A N D  E N G I N E 
L E A S I N G

2.1 Overview

2.1.1 Non-permissible Leases
Subject to the general legal principles of con-
tract law, there are no types of operating/wet/
finance leases or leases concerning only engines 
or parts that are not permissible or recognised in 
Ireland, as far as is known. 

2.1.2 Application of Foreign Laws
A lease involving either a domestic party or an 
asset situated in Ireland can be governed by 
a foreign law – see 2.6.5 Domestic Courts’ 
Approach to Foreign Laws and Judgments. 
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2.1.3 Restrictions Concerning Payments in 
US Dollars
No material restrictions are imposed on domes-
tic lessees making rent payments to foreign les-
sors in US dollars. 

2.1.4 Exchange Controls
Since 1 January 1993, there have been no foreign 
exchange controls in Ireland. With the removal of 
exchange controls, the Financial Transfers Act, 
1992 has given the Minister for Finance reserve 
powers to introduce restrictions on financial 
transfers between the state and other countries 
in the form of regulations and prohibition orders. 

2.1.5 Taxes/Duties Payable for the Physical 
Execution of a Lease
No taxes/duties are payable for executing a 
lease physically in Ireland, or as a consequence 
of an original or copy of a lease being brought 
into Ireland, either physically or electronically. 

2.1.6 Licensing/Qualification of Lessors
A lessor does not have to be licensed or oth-
erwise qualified in order to do business with a 
domestic lessee. 

2.2 Lease Terms

2.2.1 Mandatory Terms for Leases Governed 
by English or New York Law
English or New York law-governed lease agree-
ments (and ancillary documents thereto) gener-
ally follow well-established forms and do not 
present a difficulty from an Irish legal perspec-
tive. 

2.2.2 Tax and Withholding Gross-Up 
Provisions
Generally permissible from an Irish-law per-
spective, any such provisions would need to be 
reviewed on a case-by-case basis, the enforce-
ability of which will depend on the governing law 
of the lease. 

2.2.3 Parts Installed or Replaced After a 
Lease’s Execution
The leasing of spare engines and other parts 
(including any such parts as may become 
attached to the aircraft in the future) may be 
made a part of the aircraft lease. Spare parts 
may also be the subject of a separate lease. No 
special formalities are required.

2.2.4 Risk of Title Annexation
This is a matter for the governing law of the lease. 
Under Irish law, legal and practical risk can arise 
when engines become attached to other aircraft 
in accordance with pooling agreements or if they 
become subject to encumbrances. Accordingly, 
the lease will usually provide for such eventuali-
ties and may provide for a separate recognition 
of rights agreement to be entered into in favour 
of the lessor/owner/security trustee. 

2.2.5 Recognition of the Concepts of Trust/
Trustee
The concept of a trust and the role of an owner 
trustee under a lease are recognised in Ireland. 

2.3 Lease Registration

2.3.1 Notation of Owner’s/Lessor’s Interests 
on Aircraft Register
The purpose of registration is solely to estab-
lish the aircraft’s nationality, thereby determin-
ing which jurisdiction’s regulations will apply to 
the aircraft, and the person who will be respon-
sible for the airworthiness and maintenance of 
the aircraft. The registration of an aircraft does 
not establish title to the aircraft, and does not 
constitute actual notice or constructive notice 
of ownership. 

2.3.2 Registration if the Owner Is Different 
from the Operator
An aircraft can be registered domestically in the 
name of the aircraft operator if the operator is 
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not also the owner, or in the name of the owner 
if the owner is not also the operator. 

2.3.3 Aircraft/Engine-Specific Registers
There is no specific register for leases concern-
ing aircraft or engines. However, if the lease is 
registrable under the Convention on Internation-
al Interests in Mobile Equipment and the related 
Protocol on Matters specific to Aircraft Equip-
ment (together, the “Cape Town Convention”), it 
can be registered on the International Registry 
(IR) as an international interest. 

2.3.4 Registration of Leases with the 
Domestic Aircraft Registry
A lease (and a lessor’s interest therein) cannot be 
registered or filed in the domestic aircraft regis-
try, and leases are not subject to consent from 
any government entity. 

2.3.5 Requirements for a Lease to Be Valid 
and Registrable
As a matter of Irish law, translation, certifica-
tion, notarisation or legalisation is not required 
for the enforceability of a bill of sale against an 
Irish party. 

2.3.6 Taxes/Duties Payable for Registering a 
Lease
This is not applicable in Ireland. 

2.3.7 Registration of Aircraft in Alternative 
Countries
There are no particular alternative countries in 
which aircraft habitually based in Ireland are typi-
cally registered. 

2.3.8 Requirements for Documents 
Concerning Registration
To register an aircraft, a registration form, as 
found on the IAA website, must be filed, along 
with supporting evidence as set out in the form. 
As part of the supporting evidence, an Export 
Certificate of Airworthiness or EASA Form 52 

or an original Certificate of Airworthiness and a 
valid ARC must be submitted. 

2.4 Lessor’s Liabilities

2.4.1 Tax Requirements for a Foreign Lessor
A foreign lessor is not required to pay any income 
or capital gains or other taxes upon leasing an 
aircraft or engine to a domestic lessee if the 
foreign lessor and domestic lessee are uncon-
nected third parties. Irish legislation does con-
tain secondary liability provisions that may need 
to be considered in certain group situations. 

2.4.2 Effects of Leasing on the Residence of 
a Foreign Lessor
A foreign lessor cannot be deemed to be resi-
dent, domiciled or subject to any taxes as a 
result of it being a party to or its enforcement 
of the lease, provided that it is not otherwise 
resident in Ireland or does not have a permanent 
establishment or other taxable presence in Ire-
land, or, if the lessor is so established in Ireland, 
that it does not act through a branch or agency 
in Ireland, or other taxable presence in Ireland, 
in respect of its acts. 

2.4.3 Engine Maintenance and Operations
Aircraft or engine maintenance and operations 
are governed by the contractual provisions of 
the lease agreement, responsibility for which 
typically resides with the lessee. 

See 2.4.4 Damage or Loss Caused by an Asset 
and 2.4.6 Priority of Third Parties’ Rights. 

2.4.4 Damage or Loss Caused by an Asset
Under Irish law, the lessor/owner is primarily lia-
ble for loss and damage caused by an aircraft to 
third persons and property, although liability can 
be passed on to the lessee. As per Section 21(1) 
of the Air Navigation and Transport Act, 1936, 
the lessor/owner would be liable as if they were 
at fault for any material damage or loss caused 
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to any persons or property by an aircraft while 
in flight, taking off or landing. 

The lessor and lessee are independently respon-
sible for their own negligence in relation to the 
aircraft, both through their acts and through their 
omissions. Liability for this can be restricted or 
excluded via contract, but such terms will be 
subject to reasonableness. It is not possible to 
restrict or exclude liability for death or personal 
injury due to negligence. 

2.4.5 Attachment by Creditors
The lessee may have allowed certain liens to 
accrue against an aircraft (eg, a possessory lien 
arising from a third party having worked on the 
aircraft to improve its condition). See 2.4.6 Pri-
ority of Third Parties’ Rights. 

2.4.6 Priority of Third Parties’ Rights
Under the Irish Air Navigation and Transport 
Acts, certain third parties are granted a right to 
detain and, in some cases, to sell an aircraft (or 
cause it to be forfeited) in certain circumstances, 
whether or not the aircraft is registered in Ireland. 
These include, for example, airport charges, air 
navigation charges, customs duties and unpaid 
tax. 

Other Liens
Other common liens include those that arise in 
the context of storage, repair, maintenance or 
other services to aircraft, tax liens and judgment 
liens. The lessee, usually in breach of the terms 
of the lease, may have allowed certain liens to 
accrue against the aircraft – for example, a pos-
sessory lien arising from a third party having 
worked on the aircraft to improve its condition. A 
lien for the salvage of an aircraft may also arise. 

Since liens cannot be registered at the Irish 
Companies Registration Office (CRO), and since 
there is no Irish aircraft mortgage register, liens 
may often arise without the lessor’s knowledge. 

Laws Governing Detention, Restricted Use 
and Sale of an Aircraft
Pursuant to the Irish Aviation Authority (Nation-
ality and Registration of Aircraft) Order 2015 
and the Air Navigation and Transport Acts, 
1936–2005 (as amended), the IAA and Dublin 
Airport Authority can detain or restrict the use 
of an aircraft and, if necessary, sell it in certain 
circumstances – eg, where the aircraft is not in 
compliance with safety standards, where airport 
charges have not been paid or if the IAA con-
siders it necessary to secure compliance with 
statutes and statutory instruments. 

Customs officers may detain an aircraft in 
respect of imported uncleared cargo remaining 
on board after a stipulated period until certain 
expenses for the safeguarding and removal of 
the goods have been paid. In the case of an item 
liable to forfeiture, any aircraft carrying it may 
also be liable to forfeiture, and the owner and 
commander of the aircraft may also be liable to 
a penalty. The Air Navigation and Transport Act, 
1988 makes provision for enforcing the deten-
tion of that aircraft by authorised persons. A 
party who ignores such a detention order will 
be guilty of a summary offence. 

Revenue may seize and sell the aircraft for 
unpaid taxes owed by the owner. 

Pursuant to Section 5 of the Criminal Assets 
Bureau Act, 1996 (as amended), the Criminal 
Assets Bureau may confiscate assets identified 
or suspected as deriving directly or indirectly 
from criminal conduct. 

Pursuant to Section 4 of the Proceeds of Crime 
Act, 1996 as amended, the Irish High Court may 
(on application) make a disposal order in respect 
of property that constitutes directly or indirectly 
the proceeds of crime. 
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In an emergency, the IAA can give directions as 
to the use or possession of an aircraft. 

2.5 Insurance and Reinsurance

2.5.1 Requirement to Engage Domestic 
Insurance Companies
It is not mandatory for all or part of the insur-
ances to be placed with domestic insurance 
companies. 

2.5.2 Mandatory Insurance Coverage 
Requirements
The EU regulation setting out minimum levels of 
insurance requires that insurance cover exists 
for each and every flight, in compliance with the 
regulations. 

2.5.3 Placement of Insurances outside of 
Jurisdiction
Professional underwriters’ insurance can be 
placed outside of Ireland up to 100% coverage. 

2.5.4 Enforceability of “Cut-Through” Clauses
The general view is that “cut-through” clauses 
(under which a reinsurer undertakes a direct rela-
tionship of indemnity with the original insured 
under a reinsured policy) are not thought to be 
effective under Irish law on account of the doc-
trine of privity and under insolvency law. 

2.5.5 Assignment of Insurance/Reinsurance
Assignments of insurances/reinsurances are 
permitted. 

2.6 Lease Enforcement

2.6.1 Restrictions on Lessors’ Abilities
The Irish courts recognise self-help remedies, 
and typically recognise and enforce contractual 
arrangements between parties. 

In addition to the self-help remedy under Irish 
law, the owner will have the remedies available 

to it under the Cape Town Convention, includ-
ing taking possession of the aircraft without a 
court order and deregistering and exporting an 
aircraft by exercising its rights under an irrevoca-
ble deregistration and export request authorisa-
tion (IDERA). 

However, it should be noted that, in the majority 
of cases, the aircraft will not be located in Ireland 
and the lease is likely to be governed by Eng-
lish or New York law. The effectiveness of these 
actions will therefore be determined by general 
principles of enforceability under the governing 
law of the lease and in the jurisdiction in which 
the aircraft is located. 

2.6.2 Lessor Taking Possession of the Aircraft
The termination of a lease should entitle the 
lessor to seek repossession of the aircraft as 
a matter of contract without a court order. It is 
important that the lessor strictly complies with 
such a procedure, as described in the lease, to 
take valid possession of the aircraft. If the lessee 
resists repossession, the lessor can apply to the 
court for an order of delivery and possession of 
the aircraft. 

2.6.3 Specific Courts for Aviation Disputes
The Irish Commercial Court is the forum for the 
determination of substantial commercial dis-
putes in Ireland, and it has jurisdiction in respect 
of a claim or counterclaim relating to any busi-
ness document, contract and dispute where the 
claim involved is greater than EUR1 million. 

The Irish Commercial Court has previously 
accepted jurisdiction of substantive causes of 
action in disputes relating to registrations origi-
nating entirely outside Ireland under the provi-
sions of the Cape Town Convention. This was 
given effect in Ireland pursuant to the Interna-
tional Interests in Mobile Equipment (Cape Town 
Convention) Act, 2005 as in PNC Equipment 
Finance LLC v Aviareto Limited and Link Avia-
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tion LCC (unreported, High Court 17 December 
2012) and, more recently, Unicredit Global Leas-
ing Export gmbh v Business Aviation Ltd and 
another (2019) IEHC 139. 

2.6.4 Summary Judgment or Other Relief
If the lessor wishes to sue the lessee for the 
debt, this may be done by way of summary sum-
mons. Possession cannot be effected by way of 
summary judgment. 

An injunction may be sought from the courts and 
in an extreme emergency, for example, the air-
craft may be taken outside the jurisdiction; this 
can be done without notice to the other party to 
the proceedings. 

The purpose of the injunction is to require a par-
ty to perform (mandatory) or refrain from doing 
(prohibitory) some act. Injunctive relief is equita-
ble in nature and is a remedy rather than a cause 
of action. Injunctions are generally sought to 
protect a person’s rights where those rights have 
been breached or where an imminent breach of 
those rights can be identified. 

If an interim injunction is granted, it will be served 
on the other party along with the summons, the 
notice of motion and any affidavits submitted. 
The notice of motion will fix a date for the hearing 
of an interlocutory injunction at which both sides 
will be heard. If it declines to grant an interim 
injunction, it could grant leave to the applicant 
to serve notice on the other party of its intention 
to apply for an interlocutory injunction, and the 
court may allow a shorter notice of that applica-
tion than is usual. 

The court must be satisfied of a number of ele-
ments prior to granting an injunction: 

• there must be a bona fide/genuine question 
to be determined; 

• damages must not be an adequate remedy; 
and 

• the balance of convenience must lie in favour 
of granting the injunction. 

The lessor, like any applicant for injunctive relief, 
will be required to provide an undertaking and/
or security for damages to the court against a 
wrongful claim. 

2.6.5 Domestic Courts’ Approach to Foreign 
Laws and Judgments
For disputes within the EU, a choice of law 
clauses is recognised pursuant to Regulation 
(EC) 593/2008 (the Rome I Regulation). 

For non-EU disputes, the courts will generally 
recognise and respect choice-of-law clauses 
under common-law rules. 

Limited exceptions to the above general posi-
tion arise where the courts may refuse to rec-
ognise choice-of-law clauses for public policy 
reasons, or where there are mandatory Irish-law 
considerations – eg, with respect to consumer-
law matters. 

For disputes within the EU, choice-of-jurisdic-
tion clauses are recognised under the Brus-
sels I Regulations as transposed into Irish law 
under the Civil and Commercial Judgments 
Regulations 2002 and, for disputes in proceed-
ings commenced on or after 10 January 2015, 
Regulation (EU) 1215/2012 (the Recast Brussels 
I Regulation) as transposed into Irish law by the 
Civil and Commercial Judgments Regulations 
2015. 

Where the dispute involves parties domiciled in 
countries that are not signatories to the Recast 
Brussels I Regulation, its predecessor or the 
Lugano Convention, the common-law rules of 
“most appropriate forum” apply. 
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Limited exceptions to this general position 
arise where the courts may refuse to recognise 
choice-of-jurisdiction clauses where there are 
mandatory Irish-law considerations – eg, with 
respect to consumer-law matters or for public 
policy reasons. 

2.6.6 Domestic Courts’ Recognition of 
Foreign Judgments/Awards
The means of enforcing a foreign court judgment 
depend mainly on the country or state that has 
handed down the judgment, and the nature of 
the judgment or order. 

Judgments of EU Member States
The process of enforcing judgments of EU Mem-
ber States is governed by one of the following: 

• Regulation (EC) 44/2001 on jurisdiction and 
the recognition and enforcement of judg-
ments in civil and commercial matters; 

• Regulation (EC) 805/2004 creating a Euro-
pean Enforcement Order for uncontested 
claims; or 

• Regulation (EC) 805/2004 on creating a 
European Enforcement Order for uncontested 
claims. 

Depending on the applicable rules, an applica-
tion must be made to the Master of the High 
Court. Once the foreign judgment is recognised, 
it is considered by the Irish court as if it had been 
delivered by a court in Ireland, and the usual 
methods of enforcement can be used.

Other Foreign Judgments
For foreign judgments that fall outside the afore-
mentioned rules, the lessor/mortgagor must 
issue fresh proceedings in Ireland to enforce 
the judgment. However, the plaintiff will be able 
to obtain summary judgment in a new action in 
Ireland on the grounds the defendant has no 
defence to the claim if the relevant judgment 
satisfies the following conditions that it is: 

• for a debt for a definite sum of money; 
• final and conclusive; and 
• given by a court of competent jurisdiction. 

Refusal to Recognise and Enforce a Foreign 
Judgment
The Irish courts retain discretion to refuse to 
recognise and enforce a foreign judgment in the 
following circumstances: 

• it is impeachable on the grounds of jurisdic-
tion, fraud, public policy or natural or con-
stitutional justice, or the judgment has been 
obtained or is alleged to have been obtained 
by the commission of a fraud, trick or deliber-
ately misleading circumstances; 

• the procedures and rules of the court giving 
the judgment have not been observed; 

• it is inconsistent with a judgment of the courts 
of Ireland in relation to the same matter; 

• it is contrary to public policy or the natural or 
constitutional justice of Ireland; 

• the Irish courts have no jurisdiction over the 
matter; 

• the jurisdiction of the court giving such a 
judgment has not been exercised in circum-
stances that an Irish court (as a matter of Irish 
law) will recognise as justifying enforcement 
of the judgment; and 

• enforcement proceedings are not instituted 
in Ireland within six years of the date of the 
judgment. 

The enforcement of foreign arbitral awards in 
Ireland is governed by the Arbitration Act, 2010. 

2.6.7 Judgments in Foreign Currencies
A lessor under an aircraft lease can obtain a 
judgment in a foreign currency. 

2.6.8 Limitations on Lessors’ Actions 
Following Termination
There are common-law limitations on lessors’ 
actions following termination. For example, a 



11

IRELAND  Law and Practice
Contributed by: David McGovern, Killian McSharry, Michael Caulfield and Eimear Burbridge, Walkers 

contractual provision conferring or imposing a 
remedy or an obligation following default may 
not be enforceable if it was construed by an Irish 
court as being a penalty, particularly if it involved 
enforcing an additional pecuniary remedy (such 
as default or overdue interest) referable to that 
default. Recovery may be limited by laws requir-
ing mitigation of loss suffered. 

2.6.9 Lessor’s Requirement to Pay Taxes/
Fees
On the occurrence of an event of default by the 
lessee under the lease, the lessor will generally 
retake possession of the aircraft in accordance 
with the express terms of the lease. If damages 
are additionally claimed by the lessor, a sum-
mons may also be served. 

Where the lessee is not prepared to hand over 
the aircraft, the lessor will usually seek an injunc-
tion in which the Irish court will order the aircraft 
to be returned to its owner. It is unlikely that such 
an order will be made at the interlocutory stage; 
normally, the court would only be prepared to 
make an order detaining the aircraft pending the 
trial of the action. 

While the actual cost payable to the state for the 
filing of injunctive papers is not great, the legal 
costs of the issue of injunctive proceedings can 
be significant, as the proceedings will most likely 
be time-sensitive and require a great amount of 
detail to be set out in the grounding papers. 

2.6.10 Mandatory Notice Periods
The procedure for the termination of a lease will 
be determined by the terms agreed between the 
parties to that lease. 

2.6.11 Lessees’ Entitlement to Claim 
Immunity
Whether the lessee is entitled to claim any immu-
nity from suit, execution, attachment or other 
legal process will depend on its actual identity. 

If the lessee is a sovereign body or other gov-
ernment organ (whether autonomous or quasi-
autonomous), it may be able to claim sovereign 
immunity. 

2.6.12 Enforcement of Foreign Arbitral 
Decisions
The New York Convention has force of law in 
Ireland by virtue of the Arbitration Act, 2010. 
Assuming the arbitration award of an arbitrator 
comes within the scope of the New York Con-
vention, subject to the 2010 Act and the terms 
of the New York Convention, an Irish court would 
recognise and enforce an arbitral decision with-
out any retrial or examination of the merits of 
such award, subject to certain exceptions. 

2.6.13 Other Relevant Issues
There are no issues. 

2.7 Lease Assignment/Novation

2.7.1 Recognition of the Concepts of 
Contractual Assignment and Novation
Ireland recognises the concepts of contractual 
assignment and novation. 

2.7.2 Assignment/Novation of Leases under 
Foreign Laws
Assuming a lessor transferring its rights under an 
aircraft lease is assigning or novating its rights 
under that lease to a new lessor pursuant to a 
New York or English-law governed assignment 
and assumption agreement or novation agree-
ment (or deed), either agreement (or deed) will 
be held valid by a domestic court, assuming 
the assignment and assumption agreement or 
novation agreements constitute in all respects 
legal, valid and binding obligations of each party 
thereto enforceable under all the laws of New 
York and England. See 2.6.5 Domestic Courts’ 
Approach to Foreign Laws and Judgments. 
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Lessee consent is not required under domestic 
law, but it may be required as a matter of con-
tract. 

Generally, the transaction documents used in 
aircraft finance are well-established forms and 
do not present a difficulty from an Irish legal per-
spective. 

There are no mandatory terms that Irish law 
requires to be included in that agreement/deed. 

2.7.3 Enforceability of Lease Assignments/
Novations
Translation might be advisable if the contract 
was drafted in a language other than English. 
The absence of translation, certification, notari-
sation or legalisation will not affect the enforce-
ability of the contract under Irish law. 

2.7.4 Filing/Registration of Lease 
Assignments/Novations
This is not applicable in Ireland. 

2.7.5 Taxes/Duties Payable on Assignment/
Novation
No taxes/duties are payable in respect of such 
an assignment and assumption/novation agree-
ment, or as a consequence of an original or copy 
of it being brought into Ireland, either physically 
or electronically. 

2.7.6 Recognition of Transfer of Ownership 
Interests
See 1.2.4 Registration, Filing and/or Consent 
from Government Entities. 

2.8 Aircraft Deregistration and Export

2.8.1 Deregistering Aircraft in this Jurisdiction
The registered owner can apply for the dereg-
istration of the aircraft. Where an IDERA has 
been lodged with the IAA, the “authorised party” 

specified in the IDERA can procure the deregis-
tration of the aircraft. 

To deregister (and export) an aircraft, the follow-
ing are required: 

• a formal request in writing, including the com-
plete description of the aircraft, registration 
marks, make, model and serial number. This 
letter must be signed by the following: 
(a) if the registered owner is an individual, the 

individual signs the request; 
(b) if the registered owner is more than one 

individual, all individuals must sign (or 
send separate letters); and 

(c) if the registered owner is a company, the 
letter must be signed by a current director 
of the company or the current company 
secretary (as per the current CRO print-
out); 

• proof that the aircraft’s nameplate/fireproof 
plate has been removed; 

• proof that the registration marks have been 
removed from the aircraft; 

• proof that the aircraft’s Irish Mode S code has 
been negated (if applicable); 

• proof that the aircraft’s Irish emergency loca-
tor transmitter (ELT) code has been negated 
(if applicable); 

• if the aircraft is on an Irish Air Operator Certifi-
cate (AOC), it must be removed from the AOC 
prior to deregistration; 

• all fees outstanding must be paid in full for 
the aircraft; and 

• if the aircraft has an IDERA lodged against it, 
the IDERA must first be removed. 

2.8.2 Lessee’s/Operator’s Consent
An aircraft owner, mortgagee or lessor can apply 
for the deregistration of the aircraft without the 
lessee’s or operator’s consent. 
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2.8.3 Required Documentation
See 2.8.1 Deregistering Aircraft in this Juris-
diction. 

2.8.4 Duration of Deregistration Process
Assuming the tasks in 2.8.1 Deregistering Air-
craft in this Jurisdiction have been completed 
to the satisfaction of the IAA, deregistration can 
be completed by the IAA in a matter of days. If 
the co-operation of the lessee is not forthcom-
ing, this will result in the deregistration of the 
aircraft being delayed until such point as the 
lessor has possession and has completed the 
required deregistration tasks. Where an IDERA 
is invoked by an “authorised party” with respect 
to the deregistration and export of an aircraft, the 
IAA may not make the deregistration conditional 
on actions within the control of the lessee, such 
as returning the original certificate of registration 
or airworthiness, or changing the aircraft’s tran-
sponder codes, etc, as this would frustrate the 
provisions of the Cape Town Convention. 

2.8.5 Aviation Authority’s Assurances
Interactions with the IAA usually occur prior to 
the deregistration of the aircraft, and documen-
tation can be pre-positioned with the IAA to the 
fullest extent possible. See 2.8.1 Deregistering 
Aircraft in this Jurisdiction. 

2.8.6 Costs, Fees and Taxes Relating to 
Deregistration
Where an Export Certificate of Airworthiness is 
required, the applicant should submit the pre-
scribed fee, which is governed by Irish legisla-
tion (Irish Aviation Authority (Fees) Order, 2015) 
and calculated by reference to the weight of the 
aircraft. The rates charged can be found under 
the registration fees section of the IAA website 
at https://www.iaa.ie/commercial-aviation/regis-
tration-fees-1. 

2.8.7 Deregistration Power of Attorney
The IAA will not record a deregistration power of 
attorney (DPOA). The filing and recording of an 
IDERA has largely replaced transaction-specific 
deregistration powers of attorney where the air-
craft is registered in Ireland. A DPOA does not 
need to be translated, certified, notarised, legal-
ised or lodged in advance. 

2.8.8 Documents Required to Enforce 
Deregistration Power of Attorney
See 2.8.7 Deregistration Power of Attorney. 

2.8.9 Choice of Laws Governing 
Deregistration Power of Attorney
A DPOA does not have to be governed by the 
laws of Ireland. 

2.8.10 Revocation of a Deregistration Power 
of Attorney
If the DPOA is expressed to be irrevocable and 
granted to secure an obligation, the grantor 
should not in practice be able to revoke it until 
the secured obligations have been discharged. 

2.8.11 Owner’s/Lessor’s Consent
See 2.8.1 Deregistering Aircraft in this Juris-
diction, noting that lessee consent is not 
required. 

Where the owner is not the registered owner 
of the aircraft or where there is a mortgagee, 
at the time of negotiating the lease a require-
ment should be included in the lease that an 
IDERA should be executed by the entity listed 
as registered owner with the IAA. As long as the 
IDERA is in effect, the “authorised party” can 
make a request to the IAA to deregister the air-
craft, pursuant to the provisions of Article 15 of 
the Consolidated Text. Provision should also be 
made for the payment of a “security deposit” by 
the lessee to cover any fees, costs or expenses 
associated with a breach of the lease agreement 
by the lessee. 

https://www.iaa.ie/commercial-aviation/registration-fees-1
https://www.iaa.ie/commercial-aviation/registration-fees-1
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The aircraft does not need to be located in Ire-
land at the time of deregistration and/or export. 
To take an aircraft outside Ireland, an Export 
Certificate of Airworthiness in respect of Aircraft 
may be required from the IAA. 

2.8.12 Aircraft Export Permits/Licences
See 2.8.1 Deregistering Aircraft in this Juris-
diction and 2.8.6 Costs, Fees and Taxes Relat-
ing to Deregistration, noting that an export per-
mit/licence is not issued by the IAA. 

2.8.13 Costs, Fees and Taxes Concerning 
Export of Aircraft
See 2.8.6 Costs, Fees and Taxes Relating to 
Deregistration. The 0% rate of VAT applies to 
the supply of an aircraft transported directly by 
or on behalf of the seller to a destination outside 
the EU, and to the supply of an aircraft that is 
dispatched or transported directly outside the 
EU by or on behalf of the purchaser where that 
purchaser is established outside Ireland. 

2.8.14 Practical Issues Related to 
Deregistration of Aircraft
See 2.8.1 Deregistering Aircraft in this Juris-
diction. 

2.9 Insolvency Proceedings

2.9.1 Overview of Relevant Laws and 
Statutory Regimes Governing Restructurings, 
Reorganisations, Insolvencies and 
Liquidations
The governing piece of legislation in Ireland 
applicable to corporate restructurings and insol-
vencies is the Companies Act 2014 (the Com-
panies Act). 

2.9.2 Overview of Relevant Types of 
Voluntary and Involuntary Restructurings, 
Reorganisations, Insolvencies and 
Receivership
The principal procedures set out in the Compa-
nies Act are examinership (a corporate rescue 
or restructuring procedure, liquidation (wind-
ing up of companies) and receivership (security 
enforcement). There are two further restructuring 
procedures available under the Companies Act: 
a Part 9 Scheme of Arrangement (identical in 
all material ways to the UK Part 26 Scheme of 
Arrangement), and a Part 11 Scheme of Arrange-
ment, which is available to companies that are 
being or are about to be wound up. All of these 
have been used on a pre-pack basis to bring 
about a pre-determined outcome. 

Examinership
Examinership is a statutory preventive (debtor-
in-possession) restructuring tool for the rescue 
of a company or group of companies. It usually 
comprises three main components, namely: 

• new investment; 
• a cross-class cram-down; 
• a legal moratorium preventing enforcement 

action being taken during the period of exam-
inership.

The criteria to enter into examinership are three-
fold:

• the company is, or is likely to become insol-
vent;

• no step has been taken to wind up the com-
pany; and

• there is a reasonable prospect of survival of 
the whole or part of the business of the com-
pany as a going concern.

It is necessary to furnish a detailed report pre-
pared by an independent expert on any applica-
tion for the appointment of an insolvency prac-
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titioner, the examiner who will set out, amongst 
other things, a statement of opinion by that 
expert that the company has a reasonable pros-
pect of survival.

Part 9 Scheme of Arrangement
A scheme of arrangement is provided for under 
Part 9 of the Irish Companies Act 2014. It is a 
court-approved arrangement between a compa-
ny and its shareholders or its creditors, or both. 
It can be used to effect a solvent reorganisation 
of a company or group structure as well as to 
effect insolvent restructurings. A Part 9 scheme 
is not an insolvency proceeding under the EU 
Recast Insolvency Regulation. It is open to both 
Irish companies and non-Irish companies that 
are deemed to have a sufficient connection to 
Ireland.

For a scheme of arrangement to be binding, the 
following criteria must be met:

• the proposed scheme must be approved by 
majority in number representing at least 75% 
in value of the creditors or class of creditors 
or members (or both, as the case may be), 
present and voting at the scheme meeting — 
in other words, a “Special Majority”;

• appropriate notice of the scheme meeting(s) 
must be given; and

• the High Court must sanction the scheme of 
arrangement.

Part 11 Scheme of Arrangement
Where a company is in the course of being 
wound up or is about to be wound up and it 
enters into an arrangement with its creditors, 
then, subject to the right of appeal of those cred-
itors, it is binding on the company if sanctioned 
by special resolution and binding on the credi-
tors if approved by three quarters in number and 
in value of the creditors.

A right to appeal exists for 21 days from the 
date of completion of the arrangements, allow-
ing creditors to appeal against it and allowing 
courts, if it is just to do so, to amend, vary or 
confirm the arrangement.

In addition to there being no court sanction 
process, a Part 11 scheme has the additional 
benefit of having no requirement to allocate the 
creditors into different classes.

Neither a Part 9 nor a Part 11 Scheme of Arrange-
ment is considered an insolvency proceeding 
for the purposes of the EU Recast Insolvency 
Regulation.

Liquidations
There are three distinct types of statutory liqui-
dations in Ireland: 

• members voluntary liquidation (MVL);
• creditors voluntary liquidation (CVL); and
• court liquidations (OL).

The MVL is used for solvent liquidations, where-
as the CVL and OL are used for insolvent liqui-
dations.

MVL
An MVL is commenced by using the Irish com-
pany law summary approval process (SAP) and 
entails the directors executing a declaration of 
solvency to the effect that the company will be 
able to pay all its debts within 12 months of 
the commencement of the liquidation. As part 
of the SAP process to appoint a liquidator, the 
directors will prepare a statement of assets and 
liabilities of the company, which is subject to 
independent verification by accountants. Once 
a liquidator is appointed, he or she has the pri-
mary duty of administering and distributing the 
property of the company.
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CVL
A CVL is commenced by the directors resolv-
ing to recommend to the members that, as 
the company cannot pay its debts as they fall 
due, the company should be placed in liquida-
tion. The members then execute a resolution to 
this effect. On the same day or the next day as 
the passing of the resolution, a meeting of the 
creditors of the company must be held, which 
affords the creditors the opportunity to nominate 
an alternative liquidator and to ask questions of 
the directors as to the reasons for the company’s 
insolvency. To address the logistical difficulties 
caused by the COVID-19 pandemic, legislation 
was passed to allow for the holding of virtual 
creditors meetings. 

OL
Where commenced by a creditor, the first step is 
usually to deliver a statutory demand (for a liq-
uidated amount in excess of EUR10,000). If this 
demand is not met within 21 days, a company is 
deemed unable to pay its debts. A petition may 
then be presented to the court for the winding-
up of the company.

In all three cases, a liquidator is appointed to the 
company and has the primary duty of adminis-
tering and distributing the property of the com-
pany.

Receiverships
The mechanics of enforcement of a secured 
claim will depend upon the nature of the secu-
rity package.

The relevant security documentation will normal-
ly allow the secured creditor as security-holder 
on the occurrence of an event of default in the 
underlying loan (or upon demand where the loan 
is a demand facility) to appoint a receiver to real-
ise the security.

The receiver’s primary duty is to take reasonable 
care to obtain the best price reasonably obtain-
able for the secured asset as at the time of sale.

Receivership is technically not an insolvency 
process and is not defined as such for the pur-
poses of the EU Recast Insolvency Regulation.

2.9.3 Co-ordination, Recognition or Relief in 
Connection with Overseas Proceedings
As Ireland is a Member State of the European 
Union, Irish insolvency proceedings are capa-
ble of automatic recognition throughout other 
EU Member States (with the exception of Den-
mark), provided the requirements in the EU 
Recast Insolvency Regulation are satisfied. As 
such, the opening of insolvency proceedings in 
Ireland affords a debtor entity extensive recogni-
tion throughout the EU. 

Ireland is not currently a signatory to the UNCI-
TRAL Model Law on Insolvency. As such, the 
recognition of Irish insolvency proceedings 
in non-EU jurisdictions will be determined by 
local recognition laws. While each case will be 
dependent upon its individual circumstances 
and local laws, Irish insolvency proceedings 
have been recognised in the US under Chapter 
15 of the US Bankruptcy Code.

Examinership
Examinership is a specified procedure under 
the EU Recast Insolvency Regulation. Accord-
ingly, the appointment of an examiner and any 
proposals under an examinership scheme of 
arrangement that have been confirmed by the 
Irish court are, subject to certain limited excep-
tions, automatically recognised and enforceable 
throughout the EU. This is subject to the condi-
tion that a company application for examiner-
ship can satisfy the Irish court that its Centre Of 
Main Interests (COMI) within the meaning of the 
EU Recast Insolvency Regulation is in Ireland. It 
is also now increasing common in cross-border 
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cases to get recognition of the order sanction-
ing the examinership recognised in the US under 
Chapter 15 of the US Bankruptcy Code. 

Schemes of Arrangement
By contrast with examinership, a company is 
only required to demonstrate a sufficient connec-
tion to Ireland to avail itself of a Part 9 Scheme 
of Arrangement. It has recently been confirmed 
by the Irish courts that an order sanctioning a 
Part 9 Scheme is a court order for the purposes 
of the Recast Brussels I Regulation and will be 
automatically recognised throughout the EU. 

Liquidations
Liquidations (both OL and CVL) are specified 
insolvency proceedings under the EU Recast 
Insolvency Regulation. 

Recognition of Foreign Insolvency 
Proceedings and Co-ordination
As the EU Recast Insolvency Regulation has 
effect in Ireland, insolvency proceedings com-
menced in other EU Member States will be 
automatically recognised in Ireland. In respect of 
non-EU countries, the insolvency office-holder 
will be required to apply to the Irish High Court 
for such recognition under general principles of 
comity. Ireland is not currently a signatory to the 
UNCITRAL Model Law on Insolvency. 

There is no formal process set down as regards 
the co-ordination of foreign proceedings in Ire-
land. However, Irish courts have shown a willing-
ness to approve such protocols on a case-by 
case basis. The EU Recast Insolvency Regu-
lation provides, at Articles 41–43, regulations 
in respect of co-operation across EU Member 
States.

Foreign creditors are entitled to claim in an Irish 
insolvency process in the same manner as Irish 
creditors. 

2.9.4 Effect of Lessee’s Insolvency on a 
Deregistration Power of Attorney
The liquidation of an Irish incorporated lessee 
would not void or terminate the IDERA, and 
would usually lead to an event of default under 
the relevant lease agreement, pursuant to which 
the lessor/mortgagee could enforce its rights. 

An Irish law-governed power of attorney may, in 
limited circumstances, be revoked by the wind-
ing-up of the donor company. However, under 
Section 20 of the Powers of Attorney Act, 1996, 
a power of attorney will not be revoked by the 
winding-up or dissolution of the donor (except 
with the consent of the donee) if it is expressed 
to be irrevocable and given to secure either a 
proprietary interest of the donee or the perfor-
mance of an obligation owed to the donee, as 
long as the donee has that interest or the obliga-
tion remains undischarged. 

2.9.5 Other Effects of a Lessee’s Insolvency
The following transactions by a company that 
subsequently becomes insolvent are capable of 
being set aside.

Unfair Preference
Section 604 of the Companies Act, 2014 (the 
Act) seeks to prevent companies from grant-
ing a preference to one creditor over another. 
A preference arises where a company enters 
into a transaction that puts a creditor in a better 
position than that creditor would have been in 
if the transaction had not taken place. Prefer-
ences that took place within six months before 
the company’s liquidation can be set aside. This 
time limit is extended to two years where the 
disposal was in favour of a connected party. A 
connected party is any person who, at the time 
of the transaction was: 

• a director or shadow director of the company; 
• a director’s spouse, parent, sibling or child; 
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• a related company (this is very widely 
defined); or 

• any trustee of, or surety or guarantor for, the 
debt due to any person referred to above. 

Improper Transfer
If a disposition by a company has the effect of 
perpetrating a fraud on the company, its credi-
tors or members, the High Court can order the 
return of the property to the liquidator, examiner 
or receiver on any terms or conditions it deems 
fit (Section 608 of the Act). In determining wheth-
er this order should be made, the court does the 
following: 

• considers whether it is just and equitable to 
do so; 

• looks at the effect of the transaction rather 
than the motives behind it; and 

• in exercising its just and equitable discre-
tion, has regard to the rights of persons who 
have acquired an interest in the property that 
is the subject-matter of the application, in 
good faith and for value. This is not limited to 
persons who take from creditors, and extends 
to those who are the direct recipients of the 
disposition.

Examinership
The effect of the appointment of an examiner is 
that the rights of the creditors, including secured 
creditors, are frozen for the period of the exam-
inership, which is up to 70 days, extendable to 
150 days, and also subject to the possibility of 
a further extension where the court requires fur-
ther time to consider the examiner’s final report, 
which is usually only relevant where the examin-
ership is complex. During this period, the lessor 
would not be able to recover the aircraft without 
the consent of the examiner.

Disclaimer of Onerous Contracts by the 
Liquidator
Regarding whether the aircraft can be deemed 
part of the lessee’s property in a liquidation of 
the lessee, the general position in Ireland is that 
a liquidator of a company cannot obtain better 
title to an asset than that of the company prior to 
liquidation. Thus, if the aircraft is held as a lease, 
the liquidator will not be able to treat the aircraft 
as being owned by the lessee company. 

Section 615 of the Act confers power on a liqui-
dator, with leave of the court, at any time within 
12 months of the commencement of the liquida-
tion, to disclaim any property of the company 
being wound up which consists of, among other 
things, unprofitable contracts or any property 
that is unsellable or not readily saleable because 
it binds the possessor to the performance of any 
onerous act or to the payment of money.

Repudiation of Certain Contracts by the 
Company in Examinership
Under Section 537 of the Act, where proposals 
for a compromise or scheme of arrangement are 
to be formulated in relation to a company, the 
company may, subject to the approval of the 
relevant court, affirm or repudiate any contract 
under which some element of performance other 
than payment remains to be rendered both by 
the company and by the other contracting party 
or parties. While the Irish courts have not spe-
cifically held that an aircraft lease would con-
stitute a contract under which some element of 
performance other than payment remains to be 
rendered both by the company and by the other 
contracting party or parties, the Irish courts have 
held that an occupational lease of real property 
does constitute such a contract and have made 
repudiation orders in respect of leases. 

Any person who suffers loss or damage as a 
result of such a repudiation order stands as an 
unsecured creditor for the amount of that loss or 
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damage. Where the relevant court approves the 
affirmation or repudiation of a contract under this 
section, in giving such approval it may make any 
such orders as it deems fit for the purposes of 
giving full effect to its approval, including orders 
as to notice to, or declaring the rights of, any 
party affected by that affirmation or repudiation. 

Priority of Claims
Whether the liquidator could impose the rights 
of any other creditors in priority to the lessor, to 
the extent that the lessor is due any outstanding 
payments under the lease, the lessor will rank 
as an unsecured creditor in the liquidation. Irish 
insolvency law operates a waterfall of payments, 
with certain classes of preferential creditors 
ranking ahead of the unsecured creditor class. 
The likelihood of the unsecured creditor classes 
receiving full payment or a substantial payment 
in respect of the outstanding amount due and 
owing to each unsecured creditor varies on a 
case-by-case basis, and is dependent upon the 
assets in the company and the liquidator’s ability 
to realise those assets. 

2.9.6 Risks for a Lender if a Borrower, 
Guarantor or Security Provider Becomes 
Insolvent
See 2.9.5 Other Effects of a Lessee’s Insol-
vency. 

2.9.7 Imposition of Moratoria in Connection 
with Insolvency Proceedings
See 2.9.5 Other Effects of a Lessee’s Insol-
vency re examinership. 

There is a moratorium on the commencement 
or continuation of legal proceedings against a 
company in liquidation, without first obtaining 
the consent of the Irish High Court to such pro-
ceedings.

2.9.8 Liquidation of Domestic Lessees
Examinership
See 2.9.5 Other Effects of a Lessee’s Insol-
vency in respect of examinership. If the propos-
als are not confirmed by the court, it can then 
make such an order as it deems fit, which is 
most likely to be an order for the winding up of 
the company.

Liquidation
There are three types of winding-up. 

Members’ voluntary winding-up
For a members’ voluntary winding-up, the com-
pany must be solvent (so it is not strictly an insol-
vency procedure). The members of the company 
must resolve by 75% majority to have the com-
pany wound up. The directors of the company 
must make a statutory declaration that they have 
made a full investigation into the affairs of the 
company and, having done so, are of the opinion 
that the company can pay its debts in full within 
a period of 12 months from the commencement 
of the winding-up. Failure to do so may leave the 
directors open to personal liability in respect of 
the debts owed. 

Creditors’ voluntary winding-up
Where a company is insolvent, the directors may 
convene a meeting of the members with a view 
to the members passing a resolution to wind up 
the company and appoint a liquidator. A meet-
ing must also be convened of all creditors of the 
company, to inform the creditors of the winding-
up resolution passed by the shareholders. Once 
appointed, the liquidator realises all of the com-
pany’s assets and distributes the proceeds to 
the creditors. 

Compulsory winding-up
The High Court has the power to order the 
winding up of a company and appoint a liquida-
tor. A creditor who is not paid monies due to it 
may present a petition to the High Court that 



LAw AND PRACTICE  IRELAND
Contributed by: David McGovern, Killian McSharry, Michael Caulfield and Eimear Burbridge, Walkers 

20

the company is insolvent and unable to pay its 
debts as they fall due. The insolvency proce-
dure in a compulsory winding-up differs in that 
the appointment of a liquidator arises not from 
meetings of members and creditors, but by 
order of the High Court. It is the obligation of 
the liquidator to take control of all the company’s 
assets, to realise the assets so as to discharge 
the company’s liability, and to pay the compa-
ny’s creditors. 

2.9.9 Ipso Facto Defaults
See 2.9.5 Other Effects of a Lessee’s Insol-
vency. 

2.9.10 Impact of Domestic Lessees’ Winding-
Up
See 2.9.5 Other Effects of a Lessee’s Insol-
vency. 

The winding-up of the lessee or another insol-
vency event would usually constitute an event 
of default under the lease agreement, which 
would entitle the lessor to enforce its rights with 
regard to the return of the aircraft, dealing with 
the security deposit, maintenance reserves, etc. 
Where an examiner is appointed to the compa-
ny, the lessor would not be able to repossess 
the aircraft without the consent of the examiner. 

In a liquidation, the aircraft may not be attached 
by unsecured creditors of the lessee. The lessee 
only has a right to possession of the aircraft pur-
suant to the lease agreement, and its rights are 
subject to the proprietary and security interests 
of the lessor and its secured creditors. 

As noted in 2.9.5 Other Effects of a Lessee’s 
Insolvency, if any outstanding lease rental pay-
ments were due to the lessor when the lessee 
was being wound up, the lessor would claim as 
an unsecured creditor of the lessee and would 
rank behind the preferential creditors of an insol-
vent lessee.

2.10 Cape Town Convention and Others

2.10.1 Conventions in Force
The Cape Town Convention is in force in Ireland. 
The International Interests in Mobile Equipment 
(Cape Town Convention) Act, 2005 is the domes-
tic legislation that enacted the Cape Town Con-
vention. Authorised entry point (AEP) codes are 
not necessary. 

2.10.2 Declarations Made Concerning 
Conventions
In accordance with Article 39 of the Cape Town 
Convention, Ireland has declared that: 

• when, under a law of the state, a non-con-
sensual right or interest (other than a right 
or interest to which Article 40 of the Cape 
Town Convention applies) has priority over 
an interest in an object equivalent to that of 
the holder of a registered international inter-
est, that right or interest has priority over a 
registered international interest, whether in or 
outside insolvency proceedings; and 

• if the state or any state entity, or any inter-
governmental organisation of which the state 
or any such entity is a member, or any private 
provider has provided a public service, noth-
ing in the Cape Town Convention affects 
the right of the state, entity, organisation or 
provider to arrest or detain, in accordance 
with the laws of the state, an object for the 
payment of amounts owed to the state or any 
such entity, organisation or provider for those 
services in respect of that object or another 
object. 

In accordance with sub-article 2 of Article 54 of 
the Cape Town Convention, it is declared that a 
creditor who wishes to exercise a remedy that is 
available to the creditor under a provision of the 
Cape Town Convention is not required to make 
an application to the High Court of Ireland for 
leave to exercise that remedy, unless the pro-
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vision expressly requires the creditor to make 
such an application. 

2.10.3 Application of Article XIII of the 
Protocol on Matters Specific to Aircraft 
Equipment
In accordance with Article XXX of the Aircraft 
Protocol, it is declared that Articles VIII, XII and 
XIII, and sub-article 3 of Article X, of that proto-
col apply to and in respect of Ireland. 

The practical steps for submitting an IDERA are 
as follows: 

• the IDERA must be in the form specified in 
the Cape Town Act, and must be signed by 
the aircraft’s registered owner in wet ink. Two 
signed copies of the IDERA must be submit-
ted, one of which is retained by the IAA, while 
the other is returned to the registered owner; 

• application to lodge the IDERA may be made 
by the registered owner, by submitting the 
fully completed and signed form in duplicate 
to the IAA; and 

• the IAA will process the applications as 
required by law. 

It is hoped that IDERAs that meet all the require-
ments, including using the correct format, will be 
returned to the registered owner duly annotated 
within ten working days. 

2.10.4 Enforcement of Conventions
Since the International Registry’s establishment 
in Ireland, the Irish courts have had exclusive 
jurisdiction to deal with certain disputes under 
the Cape Town Convention, in particular those 
seeking an amendment to or deletion of entries 
on the International Registry where the registrant 
refuses to do so. The Irish courts have showed 
willingness, in appropriate circumstances, to 
make orders directed to the International Reg-
istry to delete invalid or improper registrations. 

See 2.6.2 Lessor Taking Possession of the 
Aircraft. 

2.10.5 Other Conventions
Ireland is a signatory to the Geneva Convention 
but has not yet ratified it. It is not a signatory to 
the Rome Convention. 

3 .  A I R C R A F T  D E B T 
F I N A N C E

3.1 Structuring

3.1.1 Restrictions on Lending and Borrowing
As far as is known, there are no restrictions on 
foreign lenders financing an aircraft locally or on 
borrowers using the loan proceeds.

3.1.2 Effect of Exchange Controls or 
Government Consents
See 2.1.4 Exchange Controls. 

3.1.3 Granting of Security to Foreign Lenders
No restrictions on granting security to foreign 
lenders exist. 

3.1.4 Downstream, Upstream and Cross-
Stream Guarantees
These are permissible under Irish law, provided 
the company granting those guarantees is per-
mitted to do so under its constitution. 

It is important to note that the directors of Irish 
companies have a fiduciary duty to act in the 
best interests of the company, and in doing so 
must have regard to the interests of the share-
holders collectively. 

Section 82(2) of the Act sets out the prohibi-
tion on an Irish company providing financial 
assistance for the acquisition of its own shares. 
Noting that the term “acquisition” in relation to 
shares is defined as meaning “by subscription, 
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purchase, exchange or otherwise”, the acquisi-
tion of shares frequently occurs within Irish air-
craft acquisition and financing structures. The 
prohibition on financial assistance applies irre-
spective of whether the financial assistance is 
given directly or indirectly, with typical examples 
including the making of guarantees and the pro-
vision of security by a target company. 

While a number of exceptions to the prohibition 
exist, including principal purpose, lawful incur-
rence of liability by a company and lending in 
the ordinary course of business, each transac-
tion structure should be considered on a case-
by-case basis. The principal exception to the 
prohibition is the summary approval procedure 
(SAP), or “whitewash” procedure, contained in 
chapter 7 of part 4 of the Act. Activities that may 
otherwise amount to prohibited financial assis-
tance, such as upstream guarantees, may be 
whitewashed or permitted if the procedure as 
set out in the Act is adhered to. 

3.1.5 Lenders’ Share in Security over 
Domestic SPVs
It is advisable for a lender to take share security 
over the domestic special-purpose vehicle that 
owns the financed aircraft. 

A share pledge by way of equitable charge and/
or mortgage is the most typical type of pledge, 
and is granted by the deposit of the share certifi-
cates and signed undated stock transfer forms 
with the lender. The charging document will con-
tain provisions that any such deposit is made 
by way of security, and the terms on which that 
security may be enforced. 

3.1.6 Negative Pledges
Negative pledge provisions are typically included 
in share security documents in Ireland; a nega-
tive pledge cannot be specifically registered or 
noted with the Companies Registration Office 
(CRO). 

3.1.7 Intercreditor Arrangements
No material restrictions or requirements imposed 
on inter-creditor agreements exist under Irish 
law. Inter-creditor agreements are typically gov-
erned by English or New York law. 

3.1.8 Syndicated Loans
Agency is a recognised concept under Irish law. 

3.1.9 Debt Subordination
Subject to general qualifications regarding 
enforceability, any method of subordination per-
mitted by the transaction documents governed 
by English or New York law would be permissible 
and recognised under Irish law. 

In the event of the insolvency of the borrower 
company, leading to examinership or company 
voluntary arrangements, the debt owed to sub-
ordinated lenders may be written down, particu-
larly if it is unsecured. 

3.1.10 Transfer/Assignment of Debts under 
Foreign Laws
Subject to general qualifications as to enforce-
ability, the courts of Ireland would recognise as 
effective a New York law- or English law-gov-
erned assignment that is effective under that law. 

See 2.6.5 Domestic Courts’ Approach to For-
eign Laws and Judgments. 

3.1.11 Usury/Interest Limitation Laws
There are no applicable usury or interest-limita-
tion laws in Ireland. Irish tax legislation provides 
that interest payable on a loan or other security 
which is in excess of a reasonable commercial 
return will generally be treated as a distribution 
and will accordingly be non-deductible. 
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3.2 Security

3.2.1 Typical Forms of Security and Recourse
Aviation finance transactions are typically gov-
erned by English or New York law. If the AOE is 
an Irish-registered company, the typical forms 
of Irish law-governed security that the AOE or 
its parent would be party to include a charge 
over the shares in the AOE, an aircraft mortgage, 
an assignment of the lease, and a charge over 
the accounts into which rent receivables, main-
tenance reserve and security deposits are paid, 
assuming the accounts are in Ireland. 

3.2.2 Types of Security Not Available
As far as is known, there are no restrictions on 
types of security under Irish law, although it 
should be noted that the registration and per-
fection requirements may differ – see 3.2.16 
Form and Perfection of Security over Bank 
Accounts. 

Any restrictions would arise under the governing 
law of the security documents (typically English 
or New York law) or the law of the jurisdiction in 
which that collateral is located. 

3.2.3 Trust/Trustee Concepts
The concept of trust and the role of a security 
trustee are recognised. 

3.2.4 Assignment of Rights to an Aircraft by a 
Borrower to a Security Trustee
A borrower can assign its rights to the aircraft 
or under an aircraft lease (including in relation 
to insurances) to a security trustee, pursuant to 
a security assignment or a mortgage. 

3.2.5 Assignment of Rights and Benefits 
without Attendant Obligations
The common-law position is that the burden of 
a contract cannot be assigned without the con-
sent of the other party to the contract, in which 
event that consent will give rise to a novation. 

3.2.6 Choice of Foreign Law
A security assignment or guarantee can be gov-
erned by English or New York law, and is not 
required to be governed by Irish law in order 
to be enforceable, provided that the law of the 
jurisdiction governing the security assignment 
or guarantee recognises a valid security assign-
ment. See 2.6.5 Domestic Courts’ Approach 
to Foreign Laws and Judgments. 

3.2.7 Formalities/Mandatory Terms to Create 
and Perfect Security Assignments
No statutory requirements relating to the terms 
of a security assignment exist under Irish law. On 
aircraft finance transactions, the security assign-
ment is typically governed by New York or Eng-
lish law. A common form of security assignment 
provided by an Irish-incorporated company 
would contain the following: 

• parties’ clause; 
• recitals; 
• full particulars of the assigned property; 
• a covenant to pay; 
• charging provisions; 
• covenants, normally in respect of: 

(a) carrying on the business in a proper and 
efficient manner; 

(b) observing all pertinent regulations; 
(c) insurance; and 
(d) rent; 

• further assurances; 
• a power of attorney to enable the assignee to 

perfect its interest; 
• enforcement of security – circumstances in 

which the assignee can obtain possession 
and assignee’s rights in possession. Provi-
sion will be made for the appointment of a 
receiver; 

• notice provisions; 
• governing law and jurisdiction clause. 

Under Irish law (and typically under the govern-
ing law of the security assignment), the assignor 
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should provide notice of the security assignment 
to the other party to the underlying contract 
being assigned by way of security. An acknowl-
edgement of such a notice should be requested 
from the counterparty, although this is not a per-
fection requirement. 

If the assignor is a company, a Form C1 con-
taining particulars of the security assignment 
executed on behalf of both the assignor and 
assignee should be filed in the CRO within 21 
days of the date of its creation. 

Failure to register within 21 days of the creation 
of the security assignment by a company ren-
ders the security assignment void against the 
liquidator and any creditor of the company. 

3.2.8 Domestic Law Security Instruments
No additional domestic law security instruments 
are needed. With respect to IR filings, where 
the security assignment creates a registrable 
assignment of associated rights under the Cape 
Town Convention, such an assignment may be 
recorded on the IR established under the Cape 
Town Convention. 

No additional domestic law security instruments 
or filings are required in order to make Cape 
Town filings. 

Registration of a Form C1 with the CRO, as men-
tioned in 3.2.7 Formalities/Mandatory Terms 
to Create and Perfect Security Assignments, 
costs EUR40. 

3.2.9 Domestic Registration of Security 
Assignments Governed by Foreign Laws
An English or New York law-governed security 
assignment or a domestic law security instru-
ment granted by an Irish-registered company 
can be registered domestically, as per the pro-
cedure outlined in 3.2.7 Formalities/Mandatory 

Terms to Create and Perfect Security Assign-
ments. 

3.2.10 Transfer of Security Interests over 
Aircraft/Engines
It is possible to transfer security interests over 
an aircraft by way of assignment of contractual 
rights or novation. In the event of a transfer of 
security interests, there are a number of consid-
erations that are not specific to Irish law, such 
as whether consent from the security-provider 
is required, the existence of covenants to pay 
the debt in favour of the transferor, and cross-
collateralisation of the debt. 

In the assignment of security interests that have 
previously been registered with the CRO, a Form 
C17 must be filed noting the change of charge-
holder. If the security interest is novated, a new 
security interest is deemed to be created and, as 
such, novation may require registration, depend-
ing on the type of interest. 

A transfer of security interest can be registered 
with and therefore recognised by the IR. 

3.2.11 Effect of Changes in the Identity of 
Secured Parties
If the identity of the secured parties under a 
security assignment changes after its execu-
tion, the security interests are not jeopardised, 
provided the security assignment is in favour of 
a security trustee, and the security assignment 
(or related finance documents) contemplates 
that the secured parties may change from time 
to time. 

3.2.12 “Parallel Debt” Structures
These are not typically used in Ireland. 

3.2.13 Effect of Security Assignments on 
Residence of Secured Parties
A secured party under a security assignment 
would not be deemed to be resident, domiciled 
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or subject to any taxes as a result of its being 
a party to or its enforcement of such a security 
assignment, provided that the secured party is 
not otherwise resident in Ireland and does not 
have a permanent establishment or other tax-
able presence in Ireland, or, if the secured party 
is so established in Ireland, provided it does 
not act through a branch or agency in Ireland 
or other taxable presence in Ireland in respect 
of its acts. 

3.2.14 Perfection of Domestic Law Mortgages
As per 3.2.7 Formalities/Mandatory Terms to 
Create and Perfect Security Assignments, if 
the mortgagor is an Irish-incorporated company, 
a Form C1 containing particulars of the mort-
gage executed on behalf of both mortgagor and 
mortgagee should be filed in the CRO. 

Assuming that the mortgage satisfies the require-
ments for classification as an “international inter-
est” pursuant to the Cape Town Convention, IR 
filings can be made in respect of such mortgage. 

3.2.15 Differences between Security over 
Aircraft and Spare Engines
There is no difference in the forms of security or 
perfection taken over an aircraft or over spare 
engines. 

3.2.16 Form and Perfection of Security over 
Bank Accounts
Charges are typically taken over Irish rent 
accounts, maintenance reserves accounts, or 
accounts into which supplemental rent, secu-
rity deposits, insurance and sales proceeds are 
paid. To perfect the charge, the account bank 
must be notified of the charge. An acknowledge-
ment of the notice would typically be obtained 
from the account bank, but this is not necessary 
for its perfection. 

The Act exempts charges over cash, funds in a 
bank account or securities from CRO registra-
tion. 

3.3 Liens

3.3.1 Third-Party Liens
See 2.4.5 Attachment by Creditors and 2.4.6 
Priority of Third Parties’ Rights. 

3.3.2 Timeframe to Discharge a Lien or 
Mortgage
A security interest created by a company is 
released or discharged upon the execution 
and dating of the relevant deed of release or 
release agreement, and the release or discharge 
becomes effective at this point. The discharge 
is effected with the CRO by the submission of 
a Form C6 to the CRO, verifying the satisfac-
tion of the secured debt. The filing of a Form 
C6 in respect of such a release or discharge 
will appear on Irish company searches within a 
number of weeks of filing the Form C6 (this is an 
administrative matter for the CRO). There is no 
time-limit on when a Form C6 should be filed in 
respect of a release or discharge of a mortgage, 
and it does not have an impact on the effective-
ness of the release. 

3.3.3 Register of Mortgages and Charges
Aside from security registrations to be made at 
the CRO, there is no specific aircraft mortgage 
registry in Ireland, and it is not possible to note 
the interest of a mortgagee in the IAA’s register 
of aircraft. The creation of a mortgage or charge 
over an aircraft by an Irish AOE must be regis-
tered in the CRO in accordance with Section 409 
of the Act, as noted in 3.2.7 Formalities/Man-
datory Terms to Create and Perfect Security 
Assignments. 
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3.3.4 Statutory Rights of Detention or Non-
consensual Preferential Liens
See 2.4.5 Attachment by Creditors and 2.4.6 
Priority of Third Parties’ Rights. 

3.3.5 Verification of an Aircraft’s Freedom 
from Encumbrances
A potential purchaser of an aircraft could search 
the IR and CRO to verify that an aircraft is free 
of encumbrances. 

3.4 Enforcement

3.4.1 Differences between Enforcing Security 
Assignments, Loans and Guarantees
Enforcement will depend on the terms of each 
such instrument. 

3.4.2 Security Trustees’ Enforcement of their 
Rights
Subject to certain qualifications regarding recog-
nition of the governing law of the security assign-
ment by the Irish courts, and assuming all other 
necessary factors to bring proceedings against 
the lessee are in place (eg, cause of action, etc), 
an acknowledgement and notice of assignment 
would assist the security trustee in pursuing any 
action or claim against the lessee that may arise 
pursuant to a security assignment. 

3.4.3 Application of Foreign Laws
See 2.6.5 Domestic Courts’ Approach to For-
eign Laws and Judgments. 

3.4.4 Recognition and Enforcement of 
Foreign Judgments and Arbitral Awards
See 2.6.5 Domestic Courts’ Approach to For-
eign Laws and Judgments. 

3.4.5 Secured Parties’ Right to Take 
Possession of Aircraft
Enforcement will be determined by the provi-
sions of the relevant security agreement. 

3.4.6 Domestic Courts Competent to Decide 
on Enforcement Actions
Domestic Irish courts are competent to decide 
enforcement actions. See 2.6.6 Domestic 
Courts’ Recognition of Foreign Judgments/
Awards. 

3.4.7 Summary Judgments or Other Relief
See 2.6.4 Summary Judgment or Other Relief. 

3.4.8 Judgments in Foreign Currencies
A secured party under a security agreement/
aircraft mortgage can obtain a judgment in a 
foreign currency. 

3.4.9 Taxes/Fees Payable
A secured party is not required to pay taxes or 
fees in connection with the enforcement of a 
security agreement/aircraft mortgage. 

3.4.10 Other Relevant Issues
There are none at present. 

4 .  O T H E R  I S S U E S  O F  N O T E

4.1 Issues Relevant to Domestic 
Purchase, Sale, Lease or Debt Finance 
of Aircraft
There are none at present.

4.2 Current Legislative Proposals
EU Anti-Tax Avoidance Directive
Similarly to all EU Member States, Ireland is 
required to implement a number of corpora-
tion tax measures as a result of the EU Anti-Tax 
Avoidance Directives (ATAD) – the EU’s response 
to the OECD’s base erosion and profit-shifting 
(BEPS) project of corporation tax reform. Of the 
measures proposed in the ATAD, the “interest 
limitation rule” (BEPS Action Item 4) and the 
“hybrid mismatch rules” (BEPS Action Item 2) 
could have an impact on Irish aircraft-leasing 
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structures by restricting or denying a deduction 
for interest in certain circumstances. 

Hybrid Mismatch Rules
The Irish Finance Act 2019 (effective since 1 
January 2020) contained legislation implement-
ing the hybrid mismatch rules. The rules seek 
to counteract no tax outcomes from payments 
made on, or after, 1 January 2020 under cross-
border arrangements between “associated 
enterprises” which result in deduction without 
inclusion or double-deduction outcomes. 

Irish leasing platforms financed by EU or treaty-
resident investors should be unaffected by the 
hybrid mismatch provisions on the basis that 
such investors should be taxed on their returns 
in their home jurisdiction. Similarly, interest pay-
ments which are made to non-tax jurisdictions 
or tax-exempt entities may also be unaffected by 
the hybrid mismatch provisions on the basis that 
the non-inclusion is not as a result of hybridity. 

Under the ATAD, Ireland is also required to intro-
duce rules to neutralise the effects of reverse-
hybrid mismatches by 31 December 2021. The 
rules would apply to “reverse-hybrid entities”, 
which are entities that are treated as transpar-
ent under the laws of the jurisdiction where they 
are established but as opaque under the laws 
of the jurisdiction of their investor(s). A deduct-
ible payment made to a reverse-hybrid entity 
can give rise to a mismatch outcome where that 
payment is not included in the jurisdiction where 
the payee is established or in the jurisdiction of 
any investor in that payee. The rule neutralises 
such mismatch outcomes by denying a deduc-
tion on a payment to a reverse-hybrid entity. It 
is expected that the Irish Department of Finance 
will commence a stakeholder consultation short-
ly and legislation transposing the reverse-hybrid 
rules is due to be included in the Irish Finance 
Bill 2021 with effect from 1 January 2022. 

Interest-Limitation Rule
The interest-limitation rule operates to limit 
deductible interest expenses in a tax period to 
up to 30% of EBITDA. Deductible net interest 
expenses (referred to as exceeding borrowing 
costs) are restricted to excess borrowing costs 
over taxable interest revenues and other eco-
nomically equivalent taxable revenues according 
to national law. 

Once implemented, the rule will be particularly 
relevant for leveraged leasing companies in Ire-
land which have a substantial annual interest 
expense. However, the manner in which Ireland 
will implement the rule has yet to be confirmed. 
It is expected that Ireland will avail of various 
options provided for under the ATAD which 
could limit its scope and exclude many com-
mon financing transactions. For example, if tax-
able revenues consist entirely of interest income 
or income economically equivalent to interest 
income (such as income arising from a finance-
lease arrangement), there should be no excess, 
so the rule should not apply. SPVs engaged in 
finance-lease arrangements are therefore unlike-
ly to be affected by the rules. While it is possible 
that income arising from an operating lease may 
also be regarded as economically equivalent to 
interest income, this is currently unclear pending 
draft implementing legislation. 

The implementation date for the interest limita-
tion rule in Ireland will be 1 January 2022. Given 
the complexity of the interest limitation rule, 
a two-stage approach to the development of 
Ireland’s interest-limitation rule is being taken 
whereby the Irish Department of Finance com-
menced a consultation process in December 
2020 seeking taxpayer and industry views as to 
how the rule should be implemented into Irish 
legislation and the practical aspects of its appli-
cation. The closing date for submissions was 
March 2021. A second consultation and feed-
back process is expected to commence shortly. 
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Legislation implementing the interest limitation 
rule will be included in the Irish Finance Bill 2021 
with effect from 1 January 2022.

Multilateral Instrument
Ireland was also among the first group of coun-
tries to sign the BEPS Multilateral Instrument 
(MLI) in June 2017 which will see the majority 
of Ireland’s 74 double tax treaties updated to be 
BEPS-compliant. The MLI seeks to implement 
changes to double tax treaties on a multi-lateral 
basis to counteract treaty misuse that results in 
base erosion and profit-shifting. The MLI entered 
into force in Ireland on 1 May 2019. It took effect 
for Ireland’s double tax treaties in respect of 
withholding tax on 1 January 2020. For all other 
taxes, the MLI came into effect on 1 November 
2019 at the earliest; however, the date on which 
the MLI modifies Ireland’s double tax treaties will 
depend on when a relevant treaty partner depos-
its its instrument of ratification with the OECD. 
Ireland is adopting a principal-purpose test 
(PPT) as an anti-avoidance measure to prevent 
treaty abuse. This test will operate to deny the 
benefit of the treaty if obtaining that benefit was 
one of the principal purposes of any arrange-
ment or transaction, unless it is established that 
granting that benefit would be in accordance 
with the object and purpose of the relevant tax-
treaty provisions. 

As many aircraft financing transactions rely on 
double tax treaties to ensure there is no withhold-
ing tax on payment flows (eg, lease rentals and 
loan payments), parties will need to understand 
the impact of the changes to relevant double-
tax treaties, given the importance of tax-treaty 
relief. Structures that incorporate intermediate 
lessor entities in order to make use of a particu-
lar double-tax treaty may be affected by the MLI. 

The changes introduced by the MLI could result 
in more scrutiny where intermediate lessors 
rely on treaty protection to avoid withholding 
tax being imposed on lease rentals. The risk of 
withholding taxes under an aircraft lease is gen-
erally allocated to the lessee on the basis that 
withholding taxes are generally imposed by the 
jurisdiction of the payor. Under the MLI a restric-
tion on treaty benefits may also occur due to a 
lack of substance or commercial rationale for the 
lessor entity. Irish leasing platforms should not 
be affected by the provisions of the MLI on the 
basis that such platforms generally have signifi-
cant substance and operations in Ireland. 
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