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1. AIFMD DEVELOPMENTS 

1.1 ESMA's guidance to address leverage risk in the AIF sector  

On 23 June 2021, ESMA published the translations for the guidelines on Article 25 of AIFMD. The 
guidelines will become applicable from 23 August 2021. 

By way of reminder, these guidelines aim to promote supervisory convergence in the way national 
competent authorities ("NCAs") assess how the use of leverage within the AIF sector contributes to the 
build-up of systemic risk in the financial system, as well as how they design, calibrate and implement 
leverage limits. The guidelines will apply to NCAs and seek to ensure the common, uniform and 
consistent application of Article 25 of AIFMD.  

Our April 2020 advisory looks at the proposals set out in the draft guidelines and their possible impact 
on leverage in this sector. 

1.2 ESMA updates its opinion on reporting information under AIFMD 

On 28 May 2021, ESMA published an updated version of its opinion on AIFMD reporting information. 
The opinion relates to the collection of information for the effective monitoring of systemic risk under 
the first subparagraph of Article 24(5) of AIFMD.  

The updated opinion provides details of additional information that, in ESMA view, NCAs could require 
AIFMs to report on a periodic basis pursuant to Article 24(5), first sub-paragraph of AIFMD. In particular, 
the updates seek to provide clarifications in relation to three risk measures (Value-at-Risk, Net FX delta 
and Net commodity delta) which are already dealt with in the opinion, in the section entitled "Information 
on risk measures". This section has been amended to provide guidance to AIFMs, with definitions of 
the above-mentioned risk measures and practical examples for the reporting. ESMA notes that the 
content of the opinion that does not refer to these measures is maintained as published in 2013. 

1.3 ESMA's AIFMD Q&As updated 

On 28 May 2021, ESMA published updates to its AIFMD Q&As to complement the information set out 
in the updated opinion referred to in section 1.1 above. The new Q&As (section III questions 84, 85 and 
86) provide clarification on the reporting of three risk measures included in AIFMD: Net DV01, NET 
CS01 and Net Equity Delta. 

In addition, the AIFMD Q&As have been updated to include three new questions in section XV relating 
to ESMA's guidelines on performance fees:  

 question 4 relating to registered AIFMs which confirms that the guidelines don't apply to 
registered AIFMs; 

 question 5 which sets out details on how the performance reference period for the benchmark 
model should be set; and  

 question 6 dealing with how the  performance reference period should be set in the case of a 
merger where the receiving AIF is a newly established fund with no performance history. 

1.4 Central Bank AIFMD Q&As updated 

On 24 June 2021, the Central Bank published an updated version of its AIFMD Q&As. Two Q&As have 
been updated Q&As as follows: (i) ID 1021 has been updated generally and to clarify the extent to which 
an Irish entity can perform duties for non-EU AIFs pursuant to Article 36(1)(a) of the AIFMD and (ii) ID 
1136 updates the types of AIF for which a Depositary of Assets other than Financial Instruments 
("DAoFI") can act. 

https://www.esma.europa.eu/sites/default/files/library/esma34-32-701_guidelines_on_article_25_aifmd.pdf
https://www.walkersglobal.com/images/Publications/Advisory/2020/Dublin/ESMA_consults_on_leverage_risk_in_the_AIF_sector_-_Apr2020.pdf
https://www.esma.europa.eu/sites/default/files/library/esma50-164-4605_opinion_risk_metrics.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-32-352_qa_aifmd.pdf
https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/funds/aifs/guidance/qa/aifmd-q-a-39th-edition.pdf?sfvrsn=2
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ID1021 

Q. May an Irish authorised entity provide the safe-keeping and oversight duties set out in Article 21(7)-
(9) of the AIFMD in respect of non-EU AIF as set out in Article 36 (1)(a)? If so is a specific authorisation 
required? 

A. Article 36(1)(a) does not set out eligibility criteria for entities, who will provide the safe-keeping and 
oversight duties prescribed in Article 21(7), (8) and (9), in respect of non-EU AIF where Article 36 
applies. 

Irish non-bank entities authorised to provide safe-keeping 

I. If such an entity proposes to provide "safe-keeping" so that the duties set out in Article 21(8) can be 
met, it must have authorisation to provide "custodial operations involving the safekeeping and 
administration of investment instruments" under the Investment Intermediaries Act 1995 or be an 
investment firm under the European Communities (Markets in Financial Instruments) Regulations 2007 
and authorised to carry out safekeeping and administration of financial instruments for the account of 
clients, including custodianship and related services such as cash/collateral management. 

II. Such an entity will perform the duties in Article 21(7) and Article 21(9) as constituent parts of the 
safe-keeping and custodian functions for which it is authorised. While the duties in Article 21(7) and 
Article 21(9) are not subject to separate authorisation requirements, they must be carried out by the 
regulated entity in compliance with relevant regulations. As such, the performance of duties Article 21(7) 
and Article 21(9) are under the regulatory purview. 

III. Where the entity performs only the duties in Article 21(7) and Article 21(9) in respect of an AIF, the 
Central Bank expects these duties to be provided to the same standard irrespective of whether the AIF 
is regulated or not by the Central Bank. 

Irish non-bank entities authorised to provide "the administration of collective investment schemes, 
including the performance of valuation services or fund accounting services or acting as transfer agents 
or registration agents for such funds" 

I. An Irish entity authorised under the Investment Intermediaries Act 1995, to provide fund administration 
services, may be appointed by an AIF to provide the services set out in Article 36(1)(a) where these 
refer to Article 21(7) and 21(9) without seeking additional authorisation.  

II. In accordance with Regulation 4 of the Central Bank (Supervision and Enforcement) Act 2013 
(Section 48(1)) (Investment Firms) Regulations 2017 an investment firm shall consult with the Central 
Bank before - 

a) Engaging in any new area of business or field of activity, 

b) Establishing a branch, office or subsidiary; or 

c) Introducing material changes to the investment firm’s operating model. 

Submissions to the Central Bank in this regard will be asked to demonstrate their capacity to provide 
the proposed activities without inappropriate conflicts. 

Irish entities which are not authorised as above 

I. Where an entity is only providing one or both of the services referred to in Article 21(7) and Article 
21(9), the Central Bank will not issue an authorisation under the IIA. 
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II. Where a non-EU AIF appoints an Irish based entity to carry out the duties referred to in Article 21(7) 
and (9), its AIFM should ensure the Irish based entity does so in accordance with the relevant 
requirements of Chapter IV of the Level 2 Regulation. 

ID1136 

Q. I am a DAoFI, may I be appointed to AIFs which are not regulated by the Central Bank? 

A. Yes. A DAoFI may accept an appointment to act as depository to an AIF which is not regulated by 
the Central Bank. A DAoFI can only accept such an appointment from an AIF which meets the criteria 
for AIFs set out in Regulation 22(3)(b) of the European Union (Alternative Investment Fund Managers) 
Regulations 2013. Additionally, the DAoFI must not accept an appointment if the AIF is established for 
the purpose of investment by retail investors. 

In addition two new Q&As, ID1143 and ID1144 have been added.   

ID 1143 

Q. I am a DAoFI. May I accept an appointment to perform the duties set out in Article 21(7)-(9) of the 
AIFMD in respect of non-EU AIF as set out in Article 36 (1)(a)? 

A. A DAoFI may accept an appointment to perform the duties in Article 21(8) to non-EU AIFs which 
meet the criteria for AIFs set out in Regulation 22(3)(b) of the European Union (Alternative Investment 
Fund Managers) Regulations 2013. 

Notwithstanding the provisions of Central Bank QA ID 1136, a DAoFI may accept an appointment from 
a non-EU AIF to perform the duties in Article 21(7) and Article 21(9), including from AIFs which do not 
meet the criteria for AIFs set out in Regulation 22(3)(b) of the European Union (Alternative Investment 
Fund Managers) Regulations 2013. 

ID 1144 

Q. Is it possible to establish an AIF which has a share class that makes distributions to charity? What 
are the obligations related to the establishment of such a share class? 

A. Yes, provided a number of requirements are met. The AIF must ensure that: 

 An investor actively elects to subscribe to such a share class (for example, opting into the share 
class via subscription forms) and should not be automatically invested in such a share class; 

 That the distributions should only be paid to a charity which is approved / authorised / registered 
in the relevant jurisdictions. Details of the charity and evidence of their approval / authorisation 
/ registration status should be provided to the Central Bank when establishing the share class; 

 The prospectus / supplement must clearly set out: 

o The implications of such a share class (i.e. that the relevant charity and not the investor 
which will benefit financially from distributions from the fund); 

o Details of the charity to which the distributions are being made and the circumstances 
under which such distributions will take place; and 

o That such distributions will not be paid out of the capital of the fund. 
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 Periodic reporting to investors (for example, in the annual reports) should take place and 
include: 

o The amounts that have been distributed to charity. 

On 1 April 2021, the Central Bank published an updated version of its AIFMD Q&As with two new 
questions ID 1141, which relates to the provisions of shareholder loans and ID 1142, which relates to 
entering into transactions with shareholders.   

ID 1141 

Q. I intend to apply for authorisation from the Central Bank of Ireland as an AIF. Can I raise capital from 
investors by way of a shareholder (unitholder) loan? 

A. The Central Bank does not consider that such arrangements are in principle consistent with the 
objective of collective investment on behalf of an authorised AIF’s members (investors). The legislation 
applicable to authorised AIFs provides for investor protections exercisable by the Central Bank in 
respect of equity investors (shareholders or unitholders in the AIF). In addition, the role of the depositary 
is framed in terms of the issue of shares or units. As such, raising capital from investors by way of a 
shareholder loan has not been provided for under the AIF Rulebook. This is without prejudice to 
transactions referred to in ID 1142. 

ID 1142 

Q. I am an authorised AIF. Can I enter into transactions with my investors? 

A. The AIF Rulebook does not envisage that transactions other than the issuance or redemption of units 
or shares in the authorised AIF would take place between an authorised AIF and its investors. 
Therefore, the AIF Rulebook does not currently apply rules which relate to transactions with connected 
parties to transactions with investors. 

The Central Bank considers that if an authorised AIF proposes to enter into a transaction with an 
investor, it would be appropriate for the following matters to be separately considered and documented 
by the AIFM (or in the case of a non-Irish AIFM, the authorised AIF) and the AIF’s depositary: 

 requirements under the AIFMD Level 2 Regulation (Commission Delegated Regulation (EU) 
No. 231/2013) regarding conflict management and treating all investors fairly; 

 the purpose for and motivation behind the transaction, its consistency with the investment 
objectives of the AIF and the return it is designed to provide to the investor; 

 whether the proposed transaction is at arm’s length and transacted on normal commercial 
terms (or whether terms are at least as beneficial to the AIF as those which could be obtained 
commercially); and 

 whether best execution principles have been applied. 

The AIFM (or in the case of a non-Irish AIFM, the AIF) and the AIF’s depositary should also be satisfied 
that there is no prejudice or potential prejudice to other investors in the authorised AIF as a result of the 
proposed transaction. Any transaction of this nature should be disclosed to other investors (for example, 
by way of periodic financial statements). 

 

 

https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/funds/aifs/guidance/qa/aifmd-qa-version-38.pdf?sfvrsn=2
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2. UCITS DEVELOPMENTS 

2.1 Central Bank's UCITS Q&As updated 

On 24 June 2021, the Central Bank published an updated version of its UCITS Q&As. A new Q&A, ID 
1099, has been added which confirms the Central Bank’s position in relation to a UCITS having a share 
class that makes distributions to charity. The Q&A confirms that this is permissible, subject to a number 
of requirements being met by the UCITS. 

ID1099 

Q. Is it possible to establish a UCITS which has a share class that makes distributions to charity? What 
are the obligations related to the establishment of such a share class? 

A. Yes, provided a number of requirements are met. The UCITS must ensure that: 

 An investor actively elects to subscribe to such a share class (for example, opting into the share 
class via subscription forms) and should not be automatically invested in such a share class; 

 That the distributions should only be paid to a charity which is approved / authorised / registered 
in the relevant jurisdictions. Details of the charity and evidence of their approval / authorisation 
/ registration status should be provided to the Central Bank when establishing the share class; 

 The prospectus / supplement must clearly set out: 

o The implications of such a share class (i.e. that the relevant charity and not the investor 
which will benefit financially from distributions from the fund); 

o Details of the charity to which the distributions are being made and the circumstances 
under which such distributions will take place; and 

o That such distributions will not be paid out of the capital of the fund. 

 Periodic reporting to investors (for example, in the annual reports) should take place and 
include: 

o The amounts that have been distributed to charity. 

2.2 ESMA's UCITS Q&As updated 

On 28 May 2021, ESMA published updates to its UCITS Q&As with two new questions in section XI 
relating to ESMA’s guidelines on performance fees. Question 3 which sets out details on how the 
performance reference period for the benchmark model should be set and question 4 dealing with how 
the performance reference period should be set in the case of a merger where the receiving UCITS is 
a newly established fund with no performance history.  

2.3 Central Bank letter relating to the Common Supervisory Action on UCITS Liquidity Risk 
Management 

On 19 May 2021, the Central Bank published a letter relating to the CSA on UCITS liquidity risk 
management dated 18 May 2021. The letter states that in addition to its engagement with individual 
firms where findings were noted, the Central Bank is issuing this letter to all Irish authorised UCITS 
managers to require them to carry out a review of their activities in light of the findings of the common 
supervisory action. 

https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/funds/ucits/guidance/ucits-q-a-31st-edition.pdf?sfvrsn=2
https://www.esma.europa.eu/sites/default/files/library/esma34_43_392_qa_on_application_of_the_ucits_directive.pdf
https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/funds/industry-communications/industry-letter---common-supervisory-action-on-ucits-liquidity-risk-management-19-may-2021.pdf?sfvrsn=5
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The letter needs to be read in conjunction with ESMA's public statement on the CSA, the results of the 
implementation of the ESRB recommendation on liquidity risks in investment funds, which defined five 
priority areas for consideration and the letter issued by the Central Bank to a number of UCITS 
managers in the context of that exercise.  

The Central Bank's letter states that all Irish authorised UCITS managers (this includes SMICs) are 
required to conduct a specific review of their practices, documentation, systems and controls by 
reference to the findings in the ESMA public statement and its letter and this review must be 
documented and include details of actions taken to address any of the findings in the ESMA public 
statement and the letter. The review must be completed and an action plan discussed and approved by 
the board of each UCITS manager by end of the fourth quarter of 2021. 

The Central Bank lists a number of issues from the findings in its letter, noting that these issues need 
to be considered as part of the review as follows:  

 instances of liquidity frameworks that were not clearly defined, adaptable and/or independent; 

 a lack of formal documented pre-investment forecasting frameworks;  

 a lack of formal liquidity escalation policies;  

 cases where no pre-investment forecasting performed;  

 over-reliance on the presumption of ongoing liquidity; 

 oversight of delegates below expectations;  

 shortcomings in the role of the designated person for fund risk management;  

 cases of no liquidity reporting to the board of the UCITS manager; and  

 shortcomings in internal control framework. 

Our advisory provides an overview of the Central Bank's letter and its expectations in respect of liquidity 
risk management. 

3. CENTRAL BANK UPDATES 

3.1 Fitness and probity interview guide 

On 10 June 2021, the Central Bank published an interview guide for applicants to pre-approval 
controlled functions ("PCFs") that are called for interview as part of the PCF approval process. The 
guide sets out for PCF applicants and regulated firms the practicalities around attending both 
assessment and specific interviews. 

The guide provides an overview of the fitness and probity interview process, what to expect on the day 
of the interview and what happens after an interview, depending on whether the interview is an 
assessment or specific interview this can include approval being granted, further information being 
sought, a further interview being requested or a preliminary opinion from the Central Bank that the 
application should be refused.  

It is relevant to (i) PCF applicants that the Central Bank have requested attend for interview as part of 
the Central Bank's assessment of their fitness and probity; and (ii) regulated firms that has put forward 
a PCF applicant that the Central Bank have requested to attend for interview. 

https://www.esma.europa.eu/sites/default/files/library/esma_34-43-880-_public_statement_-_2020_csa_ucits_liquidity_risks_management.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-39-1119-report_on_the_esrb_recommendation_on_liquidity_risks_in_funds.pdf
https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/funds/industry-communications/esrb-esma-liquidity-risk-project---letter-to-fund-management-companies-10-march-2021.pdf?sfvrsn=8
https://www.walkersglobal.com/images/Publications/Advisory/2021/Ireland/Industry_Letter_-_UCITS_Liquidity_Risk_Management.pdf
https://www.centralbank.ie/docs/default-source/regulation/how-we-regulate/fitness-probity/fitness-and-probity-interview-guide.pdf?sfvrsn=4
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The guide notes that the proposing firm is the point of contact for the Central Bank throughout the 
assessment process. 

3.2 Central Bank's performance fee guidance  

On 1 April 2021, the Central Bank published its guidance on performance fees of UCITS and certain 
types of retail investor AIFs, its feedback statement on CP134, the consultation relating to the draft 
guidance together with the single response it received to the consultation from Irish Funds. The 
feedback statement details the ways in which the draft guidance has been amended to clarify points 
raised in the Irish Funds response.  

The guidance, which incorporates, to the extent currently possible and practicable, ESMA's guidelines 
on performance fees in UCITS and certain types of AIFs into the Central Bank’s regulatory framework, 
is essentially consistent with the draft guidance set out in CP134, noting that:  

 the final guidance contains includes a section entitled "scope" which clarifies that the guidance 
applies at fund level rather than at share class level;  

 the final guidance includes a new section entitled "Responsibility" which states that in the 
context of a UCITS compliance with the guidance rests with the responsible person and in the 
context of a RIAIF responsibility rests with the RIAIF;  

 the definitions of "High-Water Mark model" and "High-on-High (HoH) model" have been 
updated;  

 a new sub-paragraph has been inserted which states that a retail investor AIF should, where it 
has multiple managers or advisers, ensure that that a performance fee is payable only on the 
performance of that part of the portfolio for which the investment manager or adviser is 
responsible;  

 the section relating to negative performance recovery has been updated to clarify the language; 
and   

 the paragraphs relating to disclosure have been amended:  

o to clarify that a warning should be included in the KIID if there is one and if not, in the 
prospectus;  

o to include a list of main elements of the performance fee calculation method which 
should be set out in the prospectus  

o to provide that a risk warning should be included in the prospectus which states that 
the performance fee is based on net realised and net unrealised gains and losses as 
at the end of each calculation period and as a result, incentive fees may be paid on 
unrealised gains which may subsequently never be realised;  and  

o to include a new sub-paragraph relating to funds with multiple managers or advisers 
which states that the prospectus should contain a risk warning that it is possible that 
performance fees may be payable to one or more of the investment managers or 
advisers where the overall net asset value of the fund may not have increased. 

 

 

 

https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/funds/ucits/guidance/performance-fees-of-ucits-and-certain-types-of-retail-investor-aifs-1-april-2021.pdf?sfvrsn=2
https://www.centralbank.ie/docs/default-source/publications/consultation-papers/cp134/feedback-statement-to-cp134.pdf?sfvrsn=4
https://www.centralbank.ie/docs/default-source/publications/consultation-papers/cp134/irish-funds-response-to-cp134.pdf?sfvrsn=4
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3.3 Central Bank consultations 

(a) Consultation Paper for Cross Industry Guidance on Operational Resilience 

On 9 April 2021, the Central Bank published CP140, a consultation paper containing draft cross industry 
guidance on operational resilience. It is proposed that the guidance will apply to all regulated financial 
service providers.  

According to CP140, the purpose of the guidance is to:  

 communicate to the boards and senior management of regulated financial service providers 
("RFSPs"), the Central Bank’s expectations with respect to the design and management of 
operational resilience; 

 emphasise board and senior management responsibilities when considering operational 
resilience as part of their risk management and investment decisions; and 

 require that boards and senior management take appropriate action to ensure that their 
operational resilience frameworks are well designed, are operating effectively, and are 
sufficiently robust. This should ensure that the risks to the firm’s operational continuity do not 
transmit into the financial markets and that the interests of the customers and market 
participants are safeguarded during business disruptions. 

CP140 states that the Central Bank expects boards and senior management of RFSPs to review the 
guidance and adopt appropriate measures to strengthen and improve their governance and risk 
frameworks and their effective management of operational resilience. It also states that a RFSP should 
be able to demonstrate that it has considered the supervisory expectations set out in the guidance and 
developed a plan to meet the guidance. 

The draft guidance itself is in schedule 1 of CP140 starting on page 15. Three pillars of operational 
resilience are detailed in the guidance with 15 separate guidelines spread across each of the three 
pillars as follows:  

Pillar 1: Identify and Prepare 

Guideline 1: The Board has ultimate responsibility for the Operational Resilience of a firm. 

Guideline 2: The Operational Resilience Framework should be embedded within a firm’s overall 
Governance and Risk Management Frameworks. 

Guideline 3: The Board review and approve the criteria for critical or important business services. 

Guideline 4: A firm should identify its critical or important business services. 

Guideline 5: Impact tolerances should be approved for each critical or important business service. 

Guideline 6: A firm should develop clear impact tolerance metrics. 

Guideline 7: A firm should understand and map out how its critical or important business services are 
delivered. 

Guideline 8: A firm should capture third party dependencies in the mapping of critical or important 
business services. 

Guideline 9: A firm should have Information Communication Technology and Cyber Resilience 
strategies that are integral to the operational resilience of its critical or important business services. 

https://www.centralbank.ie/docs/default-source/publications/consultation-papers/cp140/cp140---cross-industry-guidance-on-operational-resilience.pdf?sfvrsn=5
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Guideline 10: A firm should document and test its ability to remain within impact tolerances through 
severe but plausible scenarios. 

Pillar 2: Respond and Adapt 

Guideline 11: Business Continuity Management should be fully integrated into the overarching 
Operational Resilience Framework and linked to a firm's risk appetite. 

Guideline 12: The Incident Management Strategy should be fully integrated into the overarching 
Operational Resilience Framework. 

Guideline 13: Internal and External Crisis Communication plans should be fully integrated into the 
overarching Operational Resilience Framework. 

Pillar 3: Recover and Learn 

Guideline 14: A lessons learned exercise should be conducted after a disruption to a critical or important 
business service to enhance a firm’s capabilities to adapt and respond to future operational events. 

Guideline 15: A firm should promote an effective culture of learning and continuous improvement as 
operational resilience evolves. 

The closing date for responses to the consultation is 9 July 2021. 

(b) Consultation on Prospectus Fees and Service Standards 

On 23 April 2021, the Central Bank published CP142, a consultation to obtain industry views on: (i) 
funding the cost of prospectus approval activities (under the Prospectus Regulation); and (ii) prospectus 
approval service standards. The closing date for responses to the consultation is 16 July 2021.  

3.4 Financial Stability Review 

On 16 June 2021, the Central Bank published the first Financial Stability Review of 2021. 

This review highlights that "vulnerabilities in global financial markets have been building, amid higher 
levels of sovereign and corporate indebtedness. Accommodative global financial conditions – while 
necessary to cushion the economic impact of the pandemic shock – have been accompanied by 
increased risk-taking in financial markets. Amid a global search for yield, valuations in certain market 
segments appear stretched and could be vulnerable to changes in expectations around global growth 
or the path for interest rates. A tightening in global financial conditions could be amplified by financial 
vulnerabilities in parts of the non-bank financial sector and by higher levels of indebtedness of 
governments and companies globally, arising from the policy response to the pandemic". 

On the topic of climate change, the review states that it is a source of risk to the financial system, both 
due to its physical manifestations and the potential implications of the transition to a low-carbon 
economy, noting that significant effort is required by the financial system to make meaningful progress 
in identifying, assessing and managing climate related risks. 

The review indicates that the Central Bank is currently exploring the costs and benefits of potential 
macro-prudential policy measures aimed at increasing the resilience of the Irish property fund sector. 
The Central Bank notes that analysis outlined in the section of the review entitled "Resilience: 
Investment Funds" illustrates that there is a cohort of property funds that have high levels of leverage 
and, to a lesser extent, liquidity mismatches. In that context, the Central Bank is exploring the costs and 
benefits of possible macro-prudential policy interventions in this area, such as leverage limits and 
options to limit liquidity mismatches to strengthen the property fund sector’s overall resilience to 

https://www.centralbank.ie/docs/default-source/publications/consultation-papers/cp142/cp142-consultation-on-prospectus-fees-and-service-standards.pdf?sfvrsn=4
https://www.centralbank.ie/docs/default-source/publications/financial-stability-review/financial-stability/financial-stability-review-2021-i.pdf
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potential future shocks. The review states that more broadly, the development of a comprehensive 
macro-prudential framework for the market-based finance sector remains a priority for the Central Bank. 

3.5 Central Bank's markets updates 

On 24 June 2021, the Central Bank published its ninth markets update of 2021. Four of the six updates 
from the Central Bank are dealt with elsewhere in this report, while the other two updates relate to:  

 Feedback Statement on consultation on NCA discretions under the Investment Firms Directive 
("IFD") and the Investment Firms Regulation ("IFR") and updates the Central Bank's website to 
reflect application of IFD/IFR from 26 June 2021. The Central Bank published a feedback 
statement relating to CP135 which signals the Central Bank’s proposed approach to provisions 
in the IFD/IFR where the Central Bank can or must exercise it discretion. This statement also 
confirms the Central Bank’s intention to revise the reporting requirements for investment firms 
set out in Section 8 of S.I. No. 604 of 2017 Central Bank (Supervision and Enforcement) Act 
2013 (Section 48(1)) (Investment Firms) Regulations 2017. Additionally, this statement 
confirms that Alternative Investment Fund Managers and UCITS Management Companies with 
MiFID top-up permissions should continue to comply with the current prudential regime 
specified in their condition of authorisation. The Central Bank has also updated the Introduction 
to MiFID Investment Firms and the Requirements and Guidance for MiFID firms sections of its 
website to reflect the application of the IFD/IFR from 26 June 2021. 

 EBA consultation on its technical standards on the calculation of the €30bn threshold above 
which investment firms are required to seek authorisation as a credit institution. This update 
notes that this consultation which was published on 7 June 2021.  

On 14 May 2021, the Central Bank published its eighth markets update of 2021. This update contains 
information on the following:  

 the Central Bank publishes a third edition of the Central Bank Transparency Regulatory 
Framework - Questions and Answers document; 

 Central Bank publishes important information in relation to reporting requirements for MiFID 
Investment Firms; 

 Central Bank of Ireland publishes review of firms undertaking algorithmic trading; 

 the opening statement by Grainne McEvoy, Director of Consumer Protection at Joint Oireachtas 
Committee on Finance, Public Expenditure and Reform, and Taoiseach.  

On 7 May 2021, the Central Bank published its seventh markets update of 2021. It only contains one 
update which is dealt with elsewhere in this report.  

On 29 April 2021, the Central Bank published its sixth markets update of 2021. Two of the four updates 
from the Central Bank are dealt with elsewhere in this report, while the other two updates relate to: (i) 
a consultation, CP 141, on crowdfunding marketing requirements; and (ii) a statement by ESMA in 
respect of the temporary suspension of an obligation on execution venues in MiFID II to publish certain 
reports.   

On 1 April 2021, the Central Bank published its fifth markets update of 2021. Each of the updates from 
the Central Bank are dealt with elsewhere in this report or in our quarterly report for the first quarter. 

 

 

https://www.centralbank.ie/regulation/markets-update/issue/markets-update-issue-9-2021
https://www.centralbank.ie/publication/consultation-papers/consultation-paper-detail/cp135---consultation-on-competent-authority-discretions-in-the-investment-firms-directive-and-the-investment-firms-regulation
https://www.centralbank.ie/publication/consultation-papers/consultation-paper-detail/cp135---consultation-on-competent-authority-discretions-in-the-investment-firms-directive-and-the-investment-firms-regulation
https://www.centralbank.ie/regulation/markets-update/issue/markets-update-issue-8-2021
https://www.centralbank.ie/regulation/markets-update/issue/markets-update-issue-7-2021
https://www.centralbank.ie/regulation/markets-update/issue/markets-update-issue-6-2021
https://www.centralbank.ie/regulation/markets-update/issue/markets-update-issue-5-2021


 
 

14 
 
 

3.6 Central Bank's quarterly bulletin 

On 1 April 2021, the Central Bank published its second quarterly bulletin of 2021. While the bulletin 
provides updates on the Irish economy including recent developments, macroeconomic projections and 
information on the public finances, there is nothing specifically relating to funds in this bulletin.   

3.7 Financial stability notes 

On 9 June 2021, the Central Bank published two financial stability notes relating to:  

 bank and non-bank financial institutions’ cross-border linkages: new evidence from 
international banking data. This note examines the factors associated with global banks’ cross-
border claims on non-bank financial institutions. In line with the substantial growth of non-bank 
financial intermediation internationally, banks’ cross-border claims on non-bank financial 
institutions have grown rapidly in recent years. As a global hub for non-bank financial 
intermediation, Ireland hosts a large share of the non-bank financial institutions captured within 
these international banking data. The results in the note suggest that tightening (loosening) 
monetary policy can decrease (increase) cross-border bank claims on non-bank financial 
institutions at a global level. The note states that the findings highlight the need for developing 
and operationalising the macro-prudential policy framework for non-bank financial 
intermediation given the potential for spill over effects across the financial system; and  

 COVID-19 and the commercial real estate market in Ireland. This note documents 
developments in the commercial real estate ("CRE") market in Ireland since the onset of the 
COVID-19 shock as well as examining the factors determining the outlook. It notes that the 
CRE market is important to monitor from a financial stability perspective owing to its size and 
systemic interlinkages to both the real economy and the wider financial system. The note show 
that the CRE market in Ireland has experienced a downward adjustment in valuations since the 
onset of the COVID-19 shock with the retail sector particularly affected. It highlights that 
components of the CRE market such as the retail and office sectors are particularly vulnerable 
to both near-term and structural implications of the COVID-19 shock such as the rise of online 
shopping and increased working from home practices. The authors of the note combined a 
range of analytical approaches including forecast modelling techniques, the extension of the 
growth-at-risk framework to CRE and scenario analysis to assess the potential downside risks 
to the CRE market in Ireland. 

On 13 April 2021, the Central Bank published a financial stability note entitled "Growth at Risk & 
Financial Stability". Using the Growth at Risk framework, the authors of the note show that the likelihood 
and severity of future weak or negative economic growth in Ireland rises during periods where risks to 
financial stability are growing. The note also discusses how macro-prudential policy can be better 
informed by tracking developments in the severity and likelihood of weak or negative economic 
outcomes made possible by a Growth at Risk framework. 

3.8  Central Bank speeches during the period 

10 June 2021 

On 10 June 2021, Derville Rowland, Director General, Financial Conduct, spoke at an Institute of 
Bankers' event where she launched the Central Bank's fitness and probity interview guide. (See section 
3.1 above for a specific update on this guide.)  

In the speech she spoke about the importance of effective culture in firms, the contribution fitness and 
probity ("F&P") can make, and how the Central Bank see the forthcoming individual accountability 
framework further reinforcing effective culture. 

https://www.centralbank.ie/docs/default-source/publications/quarterly-bulletins/qb-archive/2021/quarterly-bulletin-q2-2021.pdf?sfvrsn=6
https://www.centralbank.ie/docs/default-source/publications/financial-stability-notes/no-3-bank-and-non-bank-financial-institutions.pdf?sfvrsn=7
https://www.centralbank.ie/docs/default-source/publications/financial-stability-notes/no-3-bank-and-non-bank-financial-institutions.pdf?sfvrsn=7
https://www.centralbank.ie/docs/default-source/publications/financial-stability-notes/covid-19-and-the-commercial-real-estate-market-in-ireland.pdf?sfvrsn=8
https://www.centralbank.ie/docs/default-source/publications/financial-stability-notes/no-2-growth-at-risk-and-financial-stability-(o'brien-and-wosser).pdf
https://www.centralbank.ie/news-media/press-releases/speech-importance-of-fitness-probity-and-ensuring-responsibility-derville-rowland-10-june-2021
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She notes that from the Central Bank's perspective, the F&P regime is an important contributor to their 
efforts to deliver on good corporate governance standards and so too will be the forthcoming individual 
accountability framework, which will complement and bolster the F&P regime, while also driving 
effective culture, improved corporate governance and enhancing individual accountability. 

Under the heading "The importance of effective culture" she mentions that those organisations with 
effective culture have something in common: a commitment to high standards and practices together 
with values and a mindset that drive their behaviours around decision-making, leadership and so forth. 
She states that these driving forces and resulting behaviours ultimately culminate in the outcomes that 
both the Central Bank and the public experience and see. She also states that effective organisational 
culture builds on shared purpose and standards such as professionalism, honesty, integrity and 
accountability to deliver fair outcomes that have the interests of consumers and investors at heart and 
that the Central Bank expects to see such standards and values embedded in all the firms they regulate. 

In addition, she notes that culture is developed and evolves within individual firms and as regulators, 
the Central Bank cannot prescribe or mandate a culture for firms but they can, however, monitor, assess 
and seek to influence culture within firms in order to guard against conduct risk and drive better 
outcomes for consumers and investors. She further notes that this is an area of increased focus for the 
Central Bank in recent years and in that respect, they expect firms to understand the risks faced by 
their consumers and investors and develop and embed comprehensive risk management frameworks 
to manage such risks effectively. 

Under the heading "Fitness and probity – a decade on" she notes that the regime has been instrumental 
in the Central Bank's work in seeking to ensure that the right people occupy key roles in the firms they 
regulate. She also notes that the regime has three component pillars that, between them, capture both 
the need for fitness and probity upon entry to a senior role and the need to maintain suitability for the 
role. 

Pillar one: Regulated Firms’ Ongoing Obligations 

Firms must proactively conduct ongoing due diligence screening of staff to ensure there has been no 
change in circumstance that may affect the fitness or probity of the individual. If a firm becomes aware 
that there may be concerns in respect of an individual’s fitness and probity, the firm should investigate 
and take action without delay. 

Pillar two: Gatekeeper 

In the Central Bank’s role as gatekeeper, they assess the fitness and probity of individuals proposed 
for certain senior roles in firms and act to keep unfit individuals out of the industry. Firms have a core 
obligation in this respect, as they must not appoint individuals to those roles without the Central Bank’s 
prior written approval. 

The Central Bank expect all firms to carry out a comprehensive and thorough assessment of the 
individual’s fitness and probity for the proposed role before submitting the application to the Central 
Bank and they expect that firms are able to evidence this. They expect full and frank disclosure in the 
IQ and surrounding material submitted to them for the PCF assessment. If there is adverse information 
about an applicant or any doubt about its materiality to the assessment, the firm should disclose the 
information to them. Apart from the duty on firms not to provide false and misleading information, there 
is a benefit to firms and individuals in being open and cooperative as this will assist and expedite the 
approval process. 

The Central Bank want to see meaningful board discussion around the suitability of a candidate both 
individually and as a member of the collective senior leadership team. The Central Bank expect to see 
a record of interview notes and suitability assessments being carried out and some evidence of board 
discussion and challenge. It needs to be documented and available for the Central Bank to see when 
their supervisory team are carrying out an inspection. 
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Pillar three: Investigations 

This references the Central Bank's power to investigate current role-holders, noting they may issue a 
prohibition notice if they form the opinion that an individual is not of appropriate fitness and probity. In 
addition, they can also take action against individuals under the Administrative Sanctions Procedure.  

Under the heading "Launch of Interview Guide" she announces the launch of the guide and notes that 
interviews play an important role in gathering information that cannot be obtained from desk-based 
reviews and that PCF applicants should be well-prepared for an F&P interview and should not 
underestimate the robustness of the interview. 

Under the heading "Future developments: F&P and individual accountability" she notes that the Central 
Bank expect the board, as a collective, to have the necessary skills and expertise to oversee the 
business and at an individual level they expect directors to be active and proactive in establishing 
strategy, understanding risk and challenging the executive. She notes that boards and their members 
need to understand what they need to know and get to grips with that. She also notes that individuals 
need to know what they are responsible for, to be clear what standards are expected of them, and to 
recognise that if their actions fall short, they will be held accountable and references the proposal for 
an individual accountability framework, including the introduction of conduct standards for individuals in 
regulated firms, conduct standards for the firms themselves, and the Senior Executive Accountability 
Regime ("SEAR"). She notes that the Central Bank have also sought enhancements to the F&P Regime 
and the ASP and that they are working closely with the Department of Finance to progress this 
framework. 

Under the heading "Diversity and Inclusion" she notes that because of its intrinsic link to behaviour and 
culture, the Central Bank are placing significant focus on diversity and inclusion, and the F&P regime is 
one of the ways in which they are measuring progress. She also notes that the Central Bank expects 
to see all regulated firms commit to addressing, and significantly improving Diversity and Inclusion, for 
example, firms should have and implement a board-approved Diversity and Inclusion strategy, which 
aligns to the business strategy of the firm. She mentions that over the medium to longer-term, the 
Central Bank will continue to expect to see evidence of the effectiveness of culture, behaviours, 
structures and controls such that diversity of candidates is clear in PCF applications, in the talent 
pipeline and succession plans of companies and in appointments. 

19 May 2021 

On 19 May 2021, Derville Rowland, Director General, Financial Conduct, spoke at the Irish Funds 
annual conference.  

Topics covered include:  

 COVID-19 – In relation to the impact of COVID-19 on the funds industry, she noted that 
fragilities have been identified in certain sectors of the funds industry that need to be addressed 
with international work streams on money market funds and liquidity management well 
underway. She stated that COVID-19 was a real challenge to financial firms’ resilience and 
flexibility and in general, and on a widespread basis, the system and individual firms passed 
this "working from home" test convincingly. She also stated that COVID-19 has made clear that 
there is a need to develop and operationalise a macro-prudential framework for investment 
funds and that the Central Bank are advocating for this;  

 a review of the Central Bank's macro-prudential regime – she advised that the Central Bank 
will be carrying out a framework review across the three pillars of its macro-prudential regime: 
the mortgage measures; the bank capital regime; and market-based finance. In relation to 
market-based finance, she indicated that this may include a review of measures such as 
leverage limits and options to limit liquidity mismatches in order to strengthen the fund sector’s 
overall resilience to potential future shocks;  

https://www.centralbank.ie/news/article/speech-Derville-Rowland-Irish-Funds-Conference-19-May-2021
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 fund liquidity – she specifically mentioned the ESMA’s recent findings from its Common 
Supervisory Action ("CSA") and the Central Bank's letter to UCITS managers which outlines 
the actions now required of all Irish UCITS managers on foot of the CSA’s findings. She noted 
that this includes the need to critically review liquidity risk management frameworks and to take 
action necessary to address CSA findings;  

 diversity – she stated that as diversity is interconnected with risk, resilience and financial 
performance, it will continue to be a priority for the Central Bank. In addition, she noted that the 
ability to achieve a good balance in terms of a firm’s diversity rests with the board;  

 ESG – she advised that ESG issues are a strategic priority for the Central Bank and noted that 
the Central Bank's Climate Change Unit will intensify activity across all areas of the organisation 
and help to build capability, particularly in relation to the "E" in ESG. Separately, she stated that 
the Central Bank sees a very significant role for the investment management sector in the 
transition to a sustainable economy and expect all industry participants to move forward to 
ensure compliance with the various new sustainability requirements; and  

 stakeholder engagement – she noted that the Central Bank's consultation on stakeholder 
engagement recently concluded and this consultation sought views on four specific proposals: 

o to build on existing engagement with consumers and users of financial services, with a 
view to enhancing mutual understanding of cross-sector issues across the financial 
system; 

o to host a senior level, cross-sectoral industry stakeholder forum to bring together key 
financial sector industry stakeholders with senior people from the Central Bank, to help 
the Central Bank understand the issues faced by businesses and households in the 
economy; 

o to host a public Financial System Conference in 2022 in order to provide an opportunity 
for the Central Bank to engage with industry, civil society, consumer and business 
representatives at the same time; and 

o to enhance the Central Bank's engagement with business and "real economy" 
representatives. 

21 April 2021 

On 21 April 2021, the Central Bank published a speech given by Derville Rowland, Director General, 
Financial Conduct, at the International Fraud Prevention Conference. In this speech she provides an 
overview the role of the Central Bank in the fight against money laundering and the financing of 
terrorism. She spoke about the introduction of the European Commission's AML Action Plan, noting 
that this plan marks a move towards a more coordinated and cross-border focus on the fight against 
money-laundering and terrorist financing and giving an overview of other aspects of the plan including 
the proposals to:  

 relating to a reinforced single rulebook;  

 create a support and coordination mechanism for financial intelligence units; and  

 issue guidance on the establishment of public private partnerships. 

 

https://www.centralbank.ie/news/article/speech-remarks-by-derville-rowland-international-fraud-prevention-conference-21-april-2021
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4. OTHER LEGAL AND REGULATORY DEVELOPMENTS 

4.1 AML  

(a) Central Bank's AML guidelines 

On 23 June 2021, the Central Bank published a revised version of its Anti-Money Laundering and 
Countering the Financing of Terrorism Guidelines for the Financial Sector (the "Guidelines"). 
Amendments have been made to the Guidelines following the enactment of the Criminal Justice (Money 
Laundering and Terrorist Financing) (Amendment) Act 2021, referred to in section 4.1(b).   

In addition to expanding the scope of the Guidelines to apply to virtual asset service providers,  updates 
to the Guidelines include those relating to: (i) governance, including guidance on: (a) the steps a board 
should take to ensure the necessary standard of governance and oversight of the AML/CFT compliance 
framework, (b) the allocation of responsibility for AML/CFT matters to a member of senior management, 
(c) the appointment of a "compliance officer" in respect of the firm's AML/CFT policies and procedures; 
(ii) verification of beneficial ownership; (iii) risk management, including updates on: (a) de-risking, (b) 
risk assessments and (c) risk factors; and (iv) transaction monitoring.     

(b) Criminal Justice (Money Laundering and Terrorist Financing) (Amendment) Act 2021 (This is 
an update to section 4.1 of the report covering the first quarter of 2021) 

The majority of the provisions of the Criminal Justice (Money Laundering and Terrorist Financing) 
(Amendment) Act 2021 (the "Act") came into effect on 23 April 2021 with certain provisions relating to 
new beneficial ownership checks effective from 24 April 2021. 

The Act transposes the Fifth Ant-Money Laundering Directive, applying AML/CFT requirements to 
virtual asset service providers for the first time and imposing obligations relating to: (i) beneficial 
ownership checks; (ii) verification of the identity of senior managing officials; and (iii) enhanced 
customer due diligence for customers in high-risk third countries, together with clarifying the 
requirement to examine the background to certain transactions and amending the requirements relating 
to politically exposed persons.  

Our advisory provides an overview of these and other key provisions of the Act.  

4.2 Benchmarks Regulation  

(a) ESMA's Q&As updated 

On 28 May 2021, ESMA published updates to its Benchmarks Regulation Q&As to include a new 
section 10 with questions 10.1 to 10.10 relating to EU Climate Transition Benchmarks, EU Paris-aligned 
Benchmarks and sustainability-related disclosures for benchmarks.  

(b) Supervisory Briefing – Benchmark administrators 

On 28 May 2021, ESMA published a supervisory briefing which is designed to provide some guidance 
to NCAs in respect of the presence of an administrator in its member state of location and the 
outsourcing of functions or any relevant services and activities in the provision of a benchmark under 
the Benchmarks Regulation. 

4.3 Central Securities Depository Regulation – ESMA's Q&As updated 

On 28 May 2021, ESMA published updates to its CSDR Q&As, amending settlement discipline question 
4 relating to the scope of cash penalties.  

 

https://www.centralbank.ie/docs/default-source/regulation/amld-/guidance/anti-money-laundering-and-countering-the-financing-of-terrorism-guidelines-for-the-financial-sector.pdf?sfvrsn=9
https://www.centralbank.ie/docs/default-source/regulation/amld-/guidance/anti-money-laundering-and-countering-the-financing-of-terrorism-guidelines-for-the-financial-sector.pdf?sfvrsn=9
https://www.walkersglobal.com/images/Publications/Advisory/2021/Ireland/Criminal_Justice_Money_Laundering_and_Terrorist_Financing_Amendment_Act_2021.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-145-114_qas_on_bmr.pdf
https://www.esma.europa.eu/sites/default/files/library/esma81-393-98_supervisory_briefing_bmr_presence_in_the_member_state.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-708036281-2_csdr_qas.pdf
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4.4 Companies (Miscellaneous Provisions) (Covid-19) Act 2020  

On 21 May 2021, the Companies Act 2014 (Section 12A(1)) (Covid-19) Order 2021 was published. This 
order extends the interim period set out in the Companies (Miscellaneous Provisions) (Covid-19) Act 
2020, which was due to end on 9 June 2021, to 31 December 2021. 

4.5 Credit Rating Agencies 

(a) Proposed changes to supervisory fees 

On 21 June 2021, ESMA published its final report providing technical advice to the European 
Commission on the supervisory fees charged to credit rating agencies ("CRAs"), recommending 
changes to the registration and annual supervisory fees. These proposals will result in a fixed 
registration fee of €40,000 being charged to CRAs and that those CRAs with annual revenues of 
between €4,000,000-15,000,000 will be charged an annual supervisory fee of 0.5% of turnover. ESMA 
has not recommended changes to the calculation of annual supervisory fees paid by CRAs with annual 
revenues of over €15 million, as it considers that these fees are already calculated proportionately to 
cover the regulator’s costs.  

(b) ESMA consultation relating to guidance under the Credit Rating Agencies Regulation 

On 26 May 2021, ESMA launched a consultation relating to proposed guidance under the Credit Rating 
Agencies Regulation. This regulation includes a number of provisions that are designed to provide 
clarity to the market around whether entities or debt instruments have been subject to initial review or 
preliminary rating by CRAs, before receiving a credit rating. The objective of these provisions is to 
mitigate against the effects of rating shopping. 

The purpose of the consultation is to propose guidance that will address inconsistencies in the 
interpretation of these provisions. Through this consultation ESMA seeks feedback on the following 
proposals that aim to clarify: 

 how the term "initial review and preliminary rating" should be understood for the purposes of 
the regulation's public disclosure requirements; 

 the content and timing of CRAs' public disclosures for interactions that meet the standard of 
"initial review and preliminary rating"; and 

 the steps to ensure these public disclosures are more accessible for investors and the market. 

The consultation closes on 4 August 2021. ESMA will consider the responses it receives in the third 
quarter and expects to publish a final report by end of this year. 

(c) Withdrawal of registration – ACRA Europe, a.s. 

On 7 May 2021, ESMA advised that it has withdrawn the CRA registration of ACRA Europe, a.s. The 
withdrawal decision follows the official notification sent to ESMA by ACRA Europe, a.s. on 1 April 2021 
of its intention to renounce its registration as a CRA. ESMA confirmed in its update that ACRA Europe, 
a.s. has effectively stopped its rating activities. 

4.6 Cross-Border Distribution Regulation  

(a) Level 2 regulation under the Cross-Border Distribution Regulation  

On 15 June 2021, Commission Implementing Regulation (EU) 2021/955 was published in Official 
Journal of the EU. This regulation sets out information relevant to NCAs as it includes standardised 

http://www.irishstatutebook.ie/eli/2021/si/254/made/en/pdf
https://www.esma.europa.eu/sites/default/files/library/esma80-196-5170_final_report_technical_advice_on_fees_charged_to_cras_by_esma_0.pdf
https://www.esma.europa.eu/sites/default/files/library/esma_33-9-413_consultation_paper_on_disclosure_requirements_for_initial_reviews_and_preliminary_ratings.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.211.01.0030.01.ENG&toc=OJ%3AL%3A2021%3A211%3ATOC
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forms, templates and procedures for the notification to ESMA of information related to the cross-border 
distribution of AIFs and UCITS and the publication by NCAs of such information on their websites. 

The regulation generally enters into force on 5 July 2021 although certain sections relating to 
information to be included on NCAs' websites and a central database on cross-border marketing of AIFs 
and UCITS will not apply until 2 August 2021 and 2 February 2022 respectively.   

(b) Guidelines under the Cross-Border Distribution Regulation  

On 27 May 2021, ESMA published the final report on its guidelines under the Cross-Border Distribution 
Regulation. These guidelines specify the requirements that funds’ marketing communications must 
meet which include to:  

 be identifiable as such; 

 describe the risks and rewards of purchasing units or shares of an AIF or units of a UCITS in 
an equally prominent manner; and 

 contain clear, fair and not misleading information, taking into account the on-line aspects of 
marketing communications. 

The final report also sets back the feedback that ESMA received as part of the consultation process.  

These guidelines will apply 6 months after the date of the publication of the guidelines on ESMA’s 
website in all EU official languages.  

4.7 Data Protection  

(a) UK Adequacy Decisions 

On 28 June 2021, EU Commission announced its adoption of two adequacy decisions relating to the 
United Kingdom, one under the General Data Protection Regulation ("GDPR") and the second in 
respect of the Law Enforcement Directive.  

The effect of these adequacy decisions is that personal data can flow freely from the EEA to the UK 
without any further safeguards, such as standard contractual clauses being necessary. 

It should be noted that the adequacy decisions are subject to a "sunset clause", which means that they 
will expire in four years unless renewed by the EU Commission on the basis that it is satisfied that UK 
law continues to provide a sufficient degree of protection for personal data at that time. 

Our update provides further information on these adequacy decisions.   

(b) European Data Protection Board recommendations 

On 21 June 2021, the European Data Protection Board advised that it has adopted recommendations 
on measures that supplement transfer mechanisms in the context of cross-border transfers to non-EEA 
jurisdictions.  

These recommendations set out measures designed to supplement mechanisms, such as standard 
contractual clauses, used when transferring personal data to non-EEA jurisdictions including a series 
of steps for data exporters to follow when carrying out cross-border data transfers.   

It should be noted that although these recommendations are not legally binding, they are likely to form 
the basis of how personal data transfers to non-EEA jurisdictions will be regulated in the future. 

https://www.esma.europa.eu/sites/default/files/library/esma34-45-1244_-_final_report_on_the_guidelines_on_marketing_communications.pdf
https://insights.walkersglobal.com/post/102h1jn/eu-commission-adopts-uk-data-adequacy-decisions
https://edpb.europa.eu/system/files/2021-06/edpb_recommendations_202001vo.2.0_supplementarymeasurestransferstools_en.pdf
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(c) Revised Standard Contractual Clauses  

On 8 June 2021, updated standard contractual clauses, one for use between controllers and processors 
and one for the transfer of personal data to third countries were published in the Official Journal of the 
EU.  

The standard contractual clauses governing transfers of personal data to a country outside the EEA 
("New Data Transfer SCCs") replace the standard contractual clauses previously adopted by the 
European Commission (the "Existing Data Transfer SCCs") and have been drafted to reflect: (i) the 
requirements of GDPR; and (ii) developments in the world of technology. The New Data Transfer SCCs 
also take into account the judgment of the Court of Justice of the European Union in the "Schrems II" 
case (which said that transfers of personal data should only be made to non-EEA jurisdictions on the 
basis that the personal data would be afforded "essentially equivalent" protections once transferred).  

The New Data Transfer SCCs entered into force on 27 June 2021 and are subject to an implementation 
period. The Existing Data Transfer SCCs will not be repealed until 27 September 2021. As such, data 
transfer agreements concluded before 27 September 2021 on the basis of the Existing Data Transfer 
SCCs shall be deemed to provide appropriate safeguards, within the meaning of the GDPR, until 27 
December 2022 (provided the nature of the transfer remains unchanged).  

While it is not necessary for data controllers to put in place the standard contractual clauses for use by 
controllers when appointing processors to process data on their behalf, controllers may elect to do so 
in order to have comfort that they are operating in compliance with their obligations under Article 28 of 
GDPR which requires controllers to put in place a contract containing certain contractual provisions 
when appointing another entity to process personal data on their behalf.  

4.8 EMIR  

(a) Implementation of the FRANDT commercial terms to provide clearing services 

On 11 June 2021, ESMA published a public statement relating to the implementation of the FRANDT 
commercial terms. Under EMIR, clearing members and clients are required to provide clearing services, 
whether directly or indirectly, under fair, reasonable, non-discriminatory and transparent ("FRANDT") 
commercial terms from 18 June 2021.  

The European Commission only recently adopted the delegated regulation specifying the conditions 
under which the commercial terms are to be considered to be FRANDT and this delegated regulation 
is still going through the EU legislative process. As a result, ESMA notes that there could be a timing 
gap during which clearing members and clients would need to provide clearing services in accordance 
with FRANDT commercial terms while the delegated regulation specifying the conditions under which 
the commercial terms are to be considered to be FRANDT has not entered into force yet.  

ESMA states that it expects competent authorities not to prioritise their supervisory actions towards 
clearing members and clients expected to provide clearing services in accordance with FRANDT 
commercial terms before the date the delegated regulation will apply, and to generally carry out their 
risk-based supervisory powers in their day-to-day enforcement of applicable legislation in this area in a 
proportionate manner. 

(b) 2021 central counterparties stress test 

On 7 June 2021, ESMA published the framework for its fourth stress test for central counterparties 
("CCPs"). ESMA, as required by EMIR, initiates and coordinates this exercise to assess the resilience 
and safety of recognised EU and Tier 2 Third Country CCPs to adverse market developments and to 
identify any potential shortcomings. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.199.01.0018.01.ENG&toc=OJ%3AL%3A2021%3A199%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.199.01.0031.01.ENG&toc=OJ%3AL%3A2021%3A199%3ATOC
https://www.esma.europa.eu/sites/default/files/library/esma_statement_implementation_of_the_frandt_commercial_terms_to_provide_clearing_services_11_june2021.pdf
https://www.esma.europa.eu/sites/default/files/library/esma91-372-1367_framework_for_the_2021_ccp_st_exercise.pdf
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This exercise covers the 13 CCPs authorised in the EU and the 2 UK CCPs classified as Tier 2 (LCH 
Ltd, ICE Clear Europe Ltd). The publication of the final report and results is scheduled to take place in 
the second half of 2022. 

(c) ESMA's EMIR Q&As updated 

On 28 May 2021, ESMA published updates to its EMIR Q&As, amending TR question 37 relating to 
access to data by the authorities and TR question 53 relating to reporting of reference rates not included 
in Regulation (EU) 2017/105 and including a new TR question 58 relating to reporting of the field 
‘Delivery type’ for credit derivatives.  

(d) ESMA consults on guidelines for data transfer between trade repositories under EMIR and 
SFTR 

On 28 May 2021, ESMA launched a consultation on amendments to its guidelines on data transfer 
between trade repositories ("TRs") under EMIR, as well as on new guidelines regarding data transfer 
between TRs under SFTR. 

The closing date for responses to the consultation is 27 August 2021. ESMA will consider the responses 
to this consultation with a view to finalising the proposed guidelines and publishing a final report by the 
first quarter of 2022. 

(e) ESMA report on EMIR and SFTR data quality 

On 15 April 2021, ESMA published a report on EMIR and SFTR data quality. The report is the first 
review of data quality since the introduction of the EMIR and SFTR reporting regimes. It reviews the 
quality of data reported by trade repositories and gives an overview of actions taken by both ESMA and 
the NCAs to improve data quality. 

EMIR data quality  

Good progress has been made in recent years in improving the quality of EMIR data which allows it to 
be used for regulatory and supervisory purposes. ESMA and the NCAs have worked closely to achieve 
this and carried out numerous activities to improve data quality. However, the analysis of reported data 
indicates that there are a significant number of derivatives that are being reported late, not in line with 
the EMIR format and content rules, as well as derivatives that do not reconcile or are not reported 
altogether. 

SFTR data quality 

Given that the SFTR reporting regime was only launched recently, the report presents a limited overview 
of SFTR data quality in terms of key data quality indicators, such as rejection rates, as well as an 
overview of the data reporting landscape. It is interesting to note that there was a nearly 50% decline 
in the number of open SFTs immediately following Brexit however, the number of open SFTs has been 
increasing since. 

(f) Reporting of periodic information and material changes by trade repositories 

On 6 April 2021, ESMA published the final report and guidelines on reporting of periodic information 
and material changes by trade repositories supervised under EMIR and SFTR. The guidelines will apply 
from 30 June 2021. All periodic information items that have annual frequency and a reporting deadline 
of 31 January were to be submitted, in the first year, by 30 June 2021.  

 

 

https://www.esma.europa.eu/sites/default/files/library/esma70-1861941480-52_qa_on_emir_implementation.pdf
https://www.esma.europa.eu/sites/default/files/library/esma74-362-1941_consultation_paper_guidelines_on_portability_emir_sftr.pdf
https://www.esma.europa.eu/sites/default/files/library/esma80-193-1713_emir_and_sftr_data_quality_report.pdf
https://www.esma.europa.eu/sites/default/files/library/esma74-362-1853_final_report_draft_guidelines_on_periodic_information_to_be_submitted_to_esma_by_trade_repositories.pdf
https://www.esma.europa.eu/sites/default/files/library/esma74-362-249_guidelines_on_periodic_information_to_be_submitted_to_esma_by_trade_repositories.pdf
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4.9 ESMA updates  

(a) ESMA's 2020 annual report 

On 16 June 2021, ESMA published its 2020 annual report. The report reviews its achievements in 2020 
against its priorities and objectives in meeting its mission of enhancing investor protection and 
promoting stable and orderly financial markets in the European Union. 

Highlights to note include:  

 monitoring of liquidity risk in investment funds and coordination of supervisory action;  

 consideration of money market funds framework;  

 ESMA report following the ESRB recommendation on liquidity risk in investment funds;  

 updates relating to investment management including Common Supervisory Action on UCITS 
liquidity risk management; guidelines on leverage; guidelines on performance fees; supervisory 
briefing on the supervision of costs; and closet indexing; and  

 new mandates include CMU, digital finance and sustainable finance. 

(b) ESMA opinion on product intervention measures on turbos 

On 8 June 2021,  ESMA issued an opinion on product intervention measures communicated by The 
Netherlands Authority for the Financial Markets ("AFM") on turbos (which are high-risk leveraged 
products with which investors speculate that the prices of the underlying asset, such as a share, an 
index or a currency, will rise or fall). ESMA's opinion concludes that the proposed measures are justified 
and proportionate. 

ESMA’s opinion encourages all NCAs to monitor turbos in their respective markets to assess whether 
similar risks for retail investors as those identified by the AFM could arise there. 

(c) ESMA's Risk Dashboard 

On 3 June 2021, ESMA published its first Risk Dashboard for 2021 covering the first quarter of the year. 
ESMA notes that valuations remain highly sensitive to events and volatility, as shown by the market 
movements related to Gamestop and the impact that a potentially slow roll-out of vaccines had on equity 
prices. 

ESMA states that it anticipates a prolonged period of risk to institutional and retail investors of further, 
possibly significant, market corrections and sees very high risks across its whole remit. The extent to 
which these risks will further materialise will critically depend on market expectations on monetary and 
fiscal policy support as well as on the pace of the economic recovery. 

(d) ESMA responds to European Commission consultation on the ESAs 

On 26 May 2021, ESMA published its response to the European Commission's consultation on the 
functioning of the European Supervisory Authorities (the "ESAs").  

The recommendations in their response focus on: 

 reinforcing ESMA's approach to supervisory convergence; 

 considering the merits of EU level direct supervision; 

https://www.esma.europa.eu/sites/default/files/library/esma20-95-1381_2020_annual_report.pdf
https://www.esma.europa.eu/sites/default/files/library/esma35-43-2524_esma_opinion_-_afm_pi_measure_-_turbos.pdf
https://www.esma.europa.eu/sites/default/files/esma50-165-1761_risk_dashboard_no_1_2021.pdf
https://www.esma.europa.eu/sites/default/files/library/esma22-328-603_-_letter_to_the_commissioner_-_response_to_esas_review_consultation.pdf
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 building ESMA's data capabilities; 

 ensuring the single rulebook remains fit-for-purpose; and 

 alleviating funding issues. 

(e) ESMA launches call for evidence on digital finance 

On 25 May 2021, ESMA published a call for evidence on digital finance that aims to gather relevant 
information on particular issues including value chains, platforms and groups’ provision of financial and 
non-financial services. The feedback received will contribute to ESMA’s technical advice to the 
European Commission. ESMA, together with the other ESAs, must deliver a report with their advice to 
the European Commission by 31 January 2022. 

ESMA is requesting information on three topics: 

 more fragmented or non-integrated value chains, arising as a result of financial firms 
increasingly relying on third parties for the delivery of their services and of technology 
companies entering financial services; 

 digital platforms and bundling of financial services; and 

 mixed activity groups providing both financial and non-financial services. 

Feedback is requested by 1 August 2021. 

(f) ESMA proposes lowering the reporting threshold for net short positions to 0.1% on a permanent 
basis 

On 20 May 2021, ESMA published an opinion it provided to the European Commission which 
recommends that the threshold to notify net short positions on shares to NCAs from 0.2% to 0.1% be 
permanently lowered.  

Based on the information set out in this opinion the European Commission may adopt a delegated act 
modifying the notification threshold in Article 5(2) of the Short Selling Regulation. 

(g) Cloud outsourcing guidelines published  

On 10 May 2021, ESMA published its cloud outsourcing guidelines and the translations. You may recall 
that the final report containing these guidelines was published on 18 December 2020 and will apply 
from 31 July 2021 to all cloud outsourcing arrangements entered into, renewed or amended on or after 
this date.  

Firms should review and amend existing cloud outsourcing arrangements with a view to ensuring that 
they take into account these guidelines by 31 December 2022. Where the review of cloud outsourcing 
arrangements of critical or important functions is not finalised by 31 December 2022, the guidelines 
state that firms should inform their competent authority of this fact, including the measures planned to 
complete the review or the possible exit strategy. 

(h) ESMA's annual statistical report on the cost and performance of EU retail investment products 

On 14 April 2021, ESMA published its third annual statistical report on the cost and performance of EU 
retail investment products. It is interesting to note that the report finds that the costs of investing in key 
financial products, such as UCITS funds, retail alternative funds and structured investment products 
remain high and diminish the investment outcome for final investors. 

https://www.esma.europa.eu/press-news/consultations/call-evidence-digital-finance
https://www.esma.europa.eu/sites/default/files/library/esma70-156-4262_opinion_for_the_adjustment_of_the_threshold_set_out_in_article_52_of_ssr_0.pdf
https://www.esma.europa.eu/sites/default/files/library/esma_cloud_guidelines.pdf
https://www.esma.europa.eu/sites/default/files/library/esma_50-165-1710_asr_performance_and_costs_of_eu_retail_investment_products.pdf
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(i) ESMA's annual statistical report on the AIF sector 

On 8 April 2021, ESMA published its third annual statistical report on the AIF sector. The report found 
that the sector increased by 15% in 2019 to €6.8trn in net assets from €5.9trn in 2018. According to the 
report, the main risks faced by the sector relate to a mismatch between the potential liquidity of the 
assets and the redemption timeframe offered to investors and this is particularly the case for real estate 
funds and funds of funds. 

(j) Joint Committee of the ESAs – Annual report 2020 

On 7 April 2021, the Joint Committee of the ESAs published its 2020 annual report dated 26 March 
2021, which provides a detailed account of all the joint work completed over the past year. 

The report states that the joint committee continued to have a central role in terms of the coordination 
and exchange of information between the ESAs, the European Commission and the European Systemic 
Risk Board. The report also states that progress was made on other important cross-sectoral areas 
such as enhancing consumer protection, sustainable finance and joint risk assessment as well as 
monitoring financial innovation and cyber security. 

4.10 European Commission 

(a) Joint statement on LIBOR cessation 

On 24 June 2021, the European Commission, ESMA, the European Central Bank in its banking 
supervisory capacity (ECB Banking Supervision) and the European Banking Authority issued a joint 
statement where they strongly encourage market participants to use the time remaining until the 
cessation or loss of representativeness of USD LIBOR, GBP LIBOR, JPY LIBOR, CHF LIBOR and EUR 
LIBOR to substantially reduce their exposure to these rates.  

Market participants are encouraged to stop using the 35 LIBOR settings, including USD LIBOR, as a 
reference rate in new contracts as soon as practicable and in any event by 31 December 2021, to limit 
the use of any LIBOR setting published under a changed methodology, and to include robust fallback 
clauses nominating alternative rates in all contracts referencing LIBOR. 

(b) Capital Markets Union objectives – indicators 

On 9 June 2021, the European Commission published a list of indicators to help track developments 
and measure progress achieved by the EU’s Capital Markets Union ("CMU") policy. These indicators 
will help identify whether certain rules need to be adjusted to boost Europe’s capital markets or if new 
measures are required. 

The European Commission will use to monitor progress towards accomplishing the objectives of the 
CMU. By tracking overall progress towards the key CMU objectives, the CMU indicators will 
complement evaluations and impact assessments of individual measures under the CMU action plans. 

(c) Review of Directive on Distance Marketing of Consumer Financial Services 

On 28 May 2021, the European Commission published a roadmap relating to a review of the Directive 
on Distance Marketing of Consumer Financial Services. This directive aims to ensure the free 
movement of financial services in the single market by harmonising certain consumer protection rules 
governing this area. It applies to any service of a banking, credit, insurance, personal pension, 
investment or payment nature.  

As set out in the roadmap an evaluation of this directive was undertaken and the results published in 
2020, the consultation on the roadmap set out various options that are being considered to ensure that 
there is a framework in place for the distance marketing of financial services that is future proof, protects 

https://www.esma.europa.eu/sites/default/files/library/esma50-165-1734_asr_aif_2021.pdf
https://www.esma.europa.eu/sites/default/files/library/joint_committee_-_annual_report_2020.pdf
https://www.esma.europa.eu/sites/default/files/library/joint_public_statement_usd_libor.pdf
https://www.esma.europa.eu/sites/default/files/library/joint_public_statement_usd_libor.pdf
https://ec.europa.eu/info/sites/default/files/business_economy_euro/banking_and_finance/documents/210609-capital-markets-union-indicators_en.pdf
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consumers in a digital environment, delivers a level playing field and reduces unnecessary burden for 
financial service providers.  

On 22 June 2021, the European Commission published a public consultation in relation to this Directive. 

The feedback period for comments on the roadmap closed on 25 June 2021, the public consultation is 
open for feedback until 28 September 2021.  

(d) Roadmap and Consultation on the retail investment strategy for the EU 

On 20 April 2021, the European Commission published a roadmap for a retail investment strategy for 
the EU. The roadmap notes that the proposed strategy:  

 will focus on ensuring a coherent regulatory framework to empower consumers to take financial 
decisions and benefit from the internal market;  

 will build on Action 8 of the CMU action plan, announcing the following actions: a) assessment 
of rules in the area of inducements and disclosures; b) reviewing the existing investor 
categorisation of retail vs. professional investors; and c) introduction of a requirement for 
advisors to obtain a certificate that proves that their level of knowledge and qualifications, 
subject to a positive impact assessment; and  

 will need to reflect ongoing developments, in particular digitalisation and sustainability.  

On 11 May 2021, the European Commission published a consultation relating to the retail investment 
strategy for the EU. The European Commission is preparing a retail investment strategy for the first half 
of 2022 and is seeking to ensure that a legal framework for retail investments is suitably adapted to the 
profile and needs of consumers, helps ensure improved market outcomes and enhances their 
participation in the capital markets. 

In its consultation, which takes the form of a questionnaire, the European Commission advises that it is 
looking to understand how the current framework for retail investments can be improved and is seeking 
views on different aspects, including: 

 the limited comparability of similar investment products that are regulated by different legislation 
and are hence subject to different disclosure requirements, which prevents individual investors 
from making informed investment choices;  

 how to ensure access to fair advice in light of current inducement practices; 

 how to address the fact that many citizens lack sufficient financial literacy to make good 
decisions about personal finances;  

 the impact of increased digitalisation of financial services; and  

 sustainable investing.  

The consultation period closes on 3 August 2021. 

4.11 IOSCO  

(a) IOSCO consults on sustainability-related regulatory and supervisory expectations 

On 30 June 2021, IOSCO published a consultation paper on Recommendations for Sustainability-
Related Practices, Policies, Procedures and Disclosure in Asset Management. IOSCO have requested 
feedback on proposed recommendations in respect of sustainability-related regulatory and supervisory 

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13048-Distance-marketing-of-consumer-financial-services-review-of-EU-rules/public-consultation_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2020:590:FIN
https://ec.europa.eu/info/sites/default/files/business_economy_euro/banking_and_finance/documents/2021-retail-investment-strategy-consultation-document.pdf
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD679.pdf
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expectations in asset management. The consultation paper focuses on investor protection issues and 
proposes that securities regulators consider setting regulatory and supervisory expectations for asset 
managers regarding sustainability-related risks and opportunities. 

The press release accompanying this paper states that the consultation paper also highlights a clear 
need to address the challenges associated with the lack of reliability and comparability of data at the 
corporate level and the ESG data and ratings provided by third-party providers and notes that the 
recently published report on sustainability-related issuer disclosures (see section 4.11(b)) addresses 
data gaps at the corporate level, while a separate IOSCO report, to be published in July, will cover the 
proliferation of data and ESG ratings providers. 

Responses to the consultation paper should be submitted on or before 15 August 2021. 

(b) IOSCO report relating to sustainability reporting for investors 

On 28 June 2021, IOSCO published a report on sustainability-related issuer disclosures. The report 
reiterates the urgent need to improve the consistency, comparability and reliability of sustainability 
reporting for investors. 

The report focuses on the three key elements of IOSCO's vision for improvement in issuers´ 
sustainability-related disclosures:  

 establishing an International Sustainability Standards Board with a strong governance 
foundation;  

 building on existing efforts relating to sustainability related reporting standards; and  

 encouraging a "Building Blocks" approach to such reporting. 

(c) IOSCO statement on Benchmarks Transition 

On 2 June 2021, IOSCO published a statement which reiterates the importance of ensuring a smooth 
and timely transition away from LIBOR.  

In this statement IOSCO notes that it supports the guidance issued by US Banking Supervisors in 
November 2020 and March 2021 which state that, while the mid-2023 end dates would allow most USD 
LIBOR-linked legacy contracts to roll off, "…entering into new contracts that use USD LIBOR as a 
reference rate after December 31, 2021 would create safety and soundness risks…" and encouraged 
firms to "cease entering into new contracts that use USD LIBOR as a reference rate as soon as 
practicable and in any event by December 31, 2021", subject only to some limited exceptional use to 
support an orderly transition. 

The statement also notes that IOSCO encourages all global market participants to discontinue new use 
of USD LIBOR-linked contracts, as soon as practicable and no later than end-2021, to avoid the safety 
and soundness risks associated with the continued use. 

(d) IOSCO surveys on conduct risks in leveraged loans and CLOs 

On 24 May 2021, IOSCO published a press release advising that it has issued four questionnaires for 
industry participants on conduct risks in leveraged loans and collateralised loan obligations ("CLOs") 
targeting bank lenders, CLO investors, CLO managers and leveraged loan sponsors. The purpose of 
the questionnaires is to seek to determine where potential conflicts of interest and conduct issues may 
exist and how they are managed by the respective market participants. IOSCO notes in its press release 
that it will consider the questionnaire responses when formulating any report regarding leveraged loans 
and CLOs. 

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD678.pdf
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD676.pdf
https://www.iosco.org/news/pdf/IOSCONEWS604.pdf
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.iosco.org%2Fsurveys%2F2021%2Fbank-lender%2F%3Fpage%3Dsignup&data=04%7C01%7Cj.wennstrom%40iosco.org%7C0f3fb38d77854498561008d9193956fa%7Cbcc6c66cdb3b48328af2cc363a097444%7C0%7C0%7C637568556340954334%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=8Za%2BCxZc1D0%2BUo87YdeZEMf2iCZZQ2mRlu7uzTN61ao%3D&reserved=0
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.iosco.org%2Fsurveys%2F2021%2Fclo-investor%2F%3Fpage%3Dsignup&data=04%7C01%7Cj.wennstrom%40iosco.org%7C0f3fb38d77854498561008d9193956fa%7Cbcc6c66cdb3b48328af2cc363a097444%7C0%7C0%7C637568556340964329%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=68ba1F83RBxMB%2FkdxVfM3ixxwjg8VLV82o3zClPXWmI%3D&reserved=0
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.iosco.org%2Fsurveys%2F2021%2Fclo-manager%2F%3Fpage%3Dsignup&data=04%7C01%7Cj.wennstrom%40iosco.org%7C0f3fb38d77854498561008d9193956fa%7Cbcc6c66cdb3b48328af2cc363a097444%7C0%7C0%7C637568556340964329%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=1uXxUOfXKxyh5cVPoQTKzbwmnxWn1ug0IYcvnTBNOFI%3D&reserved=0
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.iosco.org%2Fsurveys%2F2021%2Fleveraged-loan-sponsors%2F%3Fpage%3Dsignup&data=04%7C01%7Cj.wennstrom%40iosco.org%7C0f3fb38d77854498561008d9193956fa%7Cbcc6c66cdb3b48328af2cc363a097444%7C0%7C0%7C637568556340974323%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=L1WvItMq5gOgW3xx8Itqzu6RmzXlE889GllEnqzAevE%3D&reserved=0
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The deadline to respond to the questionnaires was 30 June 2021. 

(e) Final Report – Thematic Review on business continuity plans with respect to trading venues 
and market intermediaries 

On 6 May 2021, IOSCO published its final report on the thematic review of business continuity plans 
with respect to trading venues and market intermediaries. The report details the results of a review of 
the extent to which participating IOSCO member jurisdictions have implemented regulatory measures 
consistent with the two recommendations and the two standards set out in the 2015 IOSCO reports on 
Business Continuity Plans ("BCPs") for Trading Venues and Market Intermediaries.  

The two recommendations under review state that regulators should require trading venues to (i) have 
mechanisms to help ensure the resiliency, reliability and integrity (including security) of critical systems; 
and (ii) establish, maintain and implement as appropriate a BCP. The two standards state that 
regulators should require intermediaries to (i) create and maintain a written BCP that identifies 
procedures for an emergency or significant business disruption; and (ii) update their BCP in the event 
of any material change to operations, structure, business or location and conduct an annual review of 
their BCP to determine whether any modifications are necessary due to these changes. 

The report states that there are gaps in terms of compliance with the recommendations and the 
standards and recommends that members include in their regulatory frameworks the necessary powers 
for the regulator to set and enforce requirements for trading venues and intermediaries when they 
establish, maintain and update BCPs; to ensure the regulatory frameworks require enterprise-wide 
BCPs and not only disaster recovery or contingency measures for IT systems; and to provide sufficient 
clarity on governance and accountability for boards or senior management in relation to critical systems. 

(f) Survey on margin calls 

On 5 May 2021, IOSCO published a press release which states that together with the Basel Committee 
on Banking Supervision ("BCBS") and the Committee on Payments and Market Infrastructures 
("CPMI"), IOSCO has issued a survey on the use of margin calls as part of an examination into liquidity 
shortfalls during the early stages of the Covid-19 pandemic (March and April 2020). 

The results of the survey will feed into the work programme to improve the resilience of non-bank 
financial intermediaries. 

4.12 Money Market Funds – Update on stress test guidelines  

On 29 June 2021, ESMA published the translations of the updated guidelines on money market fund 
stress test scenarios. The updates to the guidelines (sections highlighted in red) will become applicable 
on 29 August 2021, two months after the publication of the translations. 

4.13 Securitisation Regulation  

(a) European DataWarehouse GmbH and SecRep B.V. approved as securitisation repositories 

On 25 June 2021, ESMA issued a press release advising that it has approved the registrations of the 
first two securitisation repositories under the Securitisation Regulation, being  

 European DataWarehouse GmbH based in Germany; and 

 SecRep B.V. based in the Netherlands.  

These registrations became effective on 30 June 2021 when reporting to securitisation repositories 
under the Securitisation Regulation began. 

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD675.pdf
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD522.pdf
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD523.pdf
https://www.iosco.org/news/pdf/IOSCONEWS601.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-49-291_2020_guidelines_on_mmf_stress.pdf
https://www.esma.europa.eu/press-news/esma-news/esma-registers-european-datawarehouse-gmbh-and-secrep-bv-securitisation
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(b) ESMA's Securitisation Regulation Q&As updated 

On 28 May 2021, ESMA published updates to its Securitisation Regulation Q&As. In the section entitled 
"Q&As on Disclosure Requirements and Templates – General Questions", a new question 5.1.27 
relating to how to handle character limitations in certain fields has been included; in the section entitled 
"Q&As on Disclosure Requirements and Templates – Questions related to a group of fields", 
amendments have been made to questions 5.2.1 relating to reporting of geographic region fields and 
5.2.6 relating to arrears breakdown and number of days in arrears; in the section entitled "Q&As on 
Disclosure Requirements and Templates – Questions related to individual fields, amendments have 
been made to question 5.3.21 relating to arrears 1-29 days; and in the section entitled "Annex 5: 
Underlying Exposures – Automobile" a new question 5.7.4 relating to year of registration has been 
included. 

(c) ESMA consults on synthetic securitisations RTS and amendments to STS templates 

On 27 May 2021, ESMA launched a consultation on draft regulatory technical standards ("RTS") 
implementing the amended Securitisation Regulation.  

The amended regulation requires that certain securitisations meeting pre-defined simple, transparent 
and standardised ("STS") requirements must be reported using standardised templates for STS 
notification published on ESMA’s website. 

The consultation paper sets out ESMA’s proposed draft RTS and implementing technical standards 
("ITS") specifying the content and the format of the standardised templates for STS notification of on-
balance sheet (synthetic) securitisations. 

The consultation is open for feedback until 20 August 2021. ESMA is seeking feedback from originators, 
sponsors and institutional investors in securitisations. The draft RTS and ITS will be submitted to the 
European Commission for endorsement by 10 October 2021. 

(d) ESAs publish analysis on the implementation and the functioning of the Securitisation 
Regulation 

On 17 May 2021, the Joint Committee of the ESAs published its analysis of the implementation and the 
functioning of the Securitisation Regulation, including recommendations on how to address initial 
inconsistencies and challenges, which may affect the overall efficiency of the current securitisation 
regime. The report is also meant to provide guidance to the European Commission in the context of its 
review of the functioning of the Securitisation Regulation. 

(e) Amendments to the Securitisation Regulation  

On 6 April 2021, Regulation (EU) 2021/557 of the European Parliament and of the Council of 31 March 
2021 amending the Securitisation Regulation was published in the Official Journal of the EU, noting that 
the regulation creates a specific framework for simple, transparent and standardised securitisation to 
help the recovery from the COVID-19 crisis  

4.14 SFTR 

(a) ESMA's SFTR reporting Q&As updated 

On 28 May 2021, ESMA published updates to its SFTR reporting Q&As to include a new question 10 
relating to reporting of changes to the reference rate in a securities financing transaction.  

 

 

https://www.esma.europa.eu/sites/default/files/library/esma33-128-563_questions_and_answers_on_securitisation.pdf
https://www.esma.europa.eu/sites/default/files/esma82-402-200_consultation_paper_sts_notification_on_balance_sheet_securitisation_final.pdf
https://www.esma.europa.eu/sites/default/files/library/jc_2021_31_jc_report_on_the_implementation_and_functioning_of_the_securitisation_regulation_1.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.116.01.0001.01.ENG&toc=OJ%3AL%3A2021%3A116%3ATOC
https://www.esma.europa.eu/sites/default/files/library/esma74-362-893_qas_on_sftr_data_reporting.pdf
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(b) ESMA publishes guidelines on the calculation of positions under SFTR 

On 25 May 2021, ESMA published the final report on the guidelines on the calculation of positions in 
SFTs by trade repositories under the SFTR.  

The purpose of the guidelines is to ensure that a uniform methodology is used under EMIR and SFTR, 
while taking into account the specificities of securities financing transactions reporting. The guidelines 
aim to ensure consistency of position calculation across trade repositories, with regard to the time of 
calculations, the scope of the data used in calculations, the data preparation, the recordkeeping of data 
and the calculation methodologies and will apply from 31 January 2022. 

(c) ESMA updates its LEI statement 

On 13 April 2021, ESMA published an updated statement on the implementation of LEI requirements 
for third-country issuers under the SFTR reporting regime. 

The updated LEI statement maintains ESMA position as described on 6 January 2020 and provides an 
extended timeline for the reporting of LEIs of third-country issuers of securities used in SFTs until 10 
October 2022. 

In addition, the statement provides that "ESMA expects that during this period trade repositories would 
not reject SFT reports of securities without a third-country issuer LEI which are lent, borrowed or 
provided as collateral in an SFT. During this period ESMA would expect counterparties, as well as the 
other entities participating in SFTs, such as agent lenders and tri-party agents that lend, borrow or use 
as collateral securities issued by third-country entities that do not have an LEI, to liaise with those 
issuers with a view to ensuring that they are aware of the requirements under SFTR". 

(d) Updated Q&As 

On 6 April 2021, ESMA published updated SFTR Q&As which have been updated to clarify the process 
relating to the reporting of SFTs when an external portfolio manager is used, see question 9 a-c. 

4.15 Sustainable Finance 

(a) Taxonomy Compass 

In mid-June 2021, the European Commission published a tool called the EU Taxonomy compass which 
is designed to provide a visual representation of the contents of the EU Taxonomy and to make the 
contents of the EU Taxonomy easier to access. It enables users to check which activities are included 
in the EU Taxonomy (taxonomy-eligible activities), to which objectives they substantially contribute and 
what criteria they have to meet. 

There are two main ways to access the contents of the compass: 

 through the tab "EU Taxonomy Compass", you can see a matrix that displays the economic 
activities per environmental objective. The criteria for a given activity can be accessed by 
clicking on the activity name in the matrix or by clicking on the button for an activity-objective 
combination of interest. A little "E" or "T" indicates if the activity is an enabling or transitional 
activity (if meeting the criteria). 

 through the "Activities by sector" tab, you can check which economic activities for a given sector 
are considered taxonomy-relevant and view the technical screening criteria applicable to them. 
This second access route is useful if you want to browse a specific sector or activity. 

 

https://www.esma.europa.eu/sites/default/files/library/esma74-362-1986_final_report_and_guidelines_on_calculation_of_positions_in_sfts_by_trade_repositories.pdf
https://www.esma.europa.eu/sites/default/files/library/esma74-362-1934_updated_lei_statement_sftr.pdf
https://www.esma.europa.eu/sites/default/files/library/esma74-362-388_lei_statement_sftr.pdf
https://www.esma.europa.eu/sites/default/files/library/esma74-362-893_qas_on_sftr_data_reporting.pdf
https://ec.europa.eu/sustainable-finance-taxonomy/index.htm
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(b) Public Consultation on EU Proposal for a Corporate Sustainability Reporting Directive 

On 12 May 2021, the Irish Department of Enterprise, Trade and Employment announced that it is 
seeking the views of stakeholders on the European Commission's proposal for a Corporate 
Sustainability Reporting Directive by way of a public consultation (see the update in the April report and 
our Passle post for information on the European Commission's proposal).  

The deadline for responses was 23 June 2021. 

(c) Taxonomy Regulation – Consultation on draft delegated regulation 

On 7 May 2021, the European Commission published a consultation on a draft delegated regulation 
under the Taxonomy Regulation. This draft delegated regulation relates to information that needs to be 
disclosed by those undertakings subject to the Non-Financial Reporting Directive ("NFRD").  

Article 8(1) of the Taxonomy Regulation provides that certain large undertakings that are required to 
publish non-financial information under the NFRD should disclose information to the public on how and 
to what extent their activities are associated with environmentally sustainable economic activities as 
defined under the Taxonomy Regulation.  

Article 8(2) specifies the key performance indicators ("KPIs") related to turnover, capital expenditure 
("CapEx") and operational expenditure ("OpEx") that non-financial undertakings must disclose, but it 
does not specify equivalent indicators for financial undertakings, mainly large banks, asset managers, 
investment firms, insurance and reinsurance undertakings. Article 8(4) requires the European 
Commission to adopt by 1 June 2021 a delegated act to further specify the content, methodology and 
presentation of the information to be disclosed by both non-financial and financial undertakings and this 
is the draft delegated regulation that is currently being consulted on.  

The rules set out in the draft delegated regulation allows companies to translate the technical screening 
criteria of the Climate Delegated Act (see the update in the April report and our Passle post for 
information on this delegated act) (and future environmental delegated acts) into quantitative economic 
performance indicators, the KPIs, which will be publicly disclosed (e.g. the percentage of 
environmentally sustainable economic activities in a company’s turnover or capital expenditure). The 
feedback period in relation to this consultation closed on 2 June 2021.  

(d) Package of legislative measures 

On 21 April 2021, the European Commission adopted a package of measures to help improve the flow 
of money towards sustainable activities across the EU. The package is comprised of: 

 the EU Taxonomy Climate Delegated Act. By way of reminder this delegated act establishes 
the technical screening criteria for determining the conditions under which an economic activity 
qualifies as contributing substantially to climate change mitigation or climate change adaptation 
and for determining whether that economic activity causes no significant harm to any of the 
other environmental objectives with the annexes containing the technical screening criteria 
relating to these two environmental objectives;  

 a proposal for a Corporate Sustainability Reporting Directive. It is intended that this proposal 
will amend the existing reporting requirements of the Non-Financial Reporting Directive and 
apply to large companies and all companies listed on regulated markets (except listed micro-
enterprises); and  

 six amending Delegated Acts (including amendments to the UCITS and AIFMD frameworks 
relating to sustainability). The proposed amendments to the UCITS and AIFMD frameworks 
were detailed in our advisory published in July 2020. According to the factsheet published by 
the European Commission with this package of measures, it is anticipated that these 

https://enterprise.gov.ie/en/Consultations/Consultations-files/Public-Consultation-on-EU-proposal-for-a-Corporate-Sustainability-Reporting-Directive.pdf
https://insights.walkersglobal.com/post/102gxww/whats-included-in-the-european-commissions-sustainable-finance-package
https://insights.walkersglobal.com/post/102gxww/whats-included-in-the-european-commissions-sustainable-finance-package
https://ec.europa.eu/info/publications/210421-sustainable-finance-communication_en
https://www.walkersglobal.com/images/Publications/Advisory/2020/Dublin/New_regulations_focus_on_sustainability_in_the_financial_services_sector_-_Part_4.pdf
https://ec.europa.eu/info/sites/default/files/business_economy_euro/banking_and_finance/documents/sustainable-finance-communication-factsheet_en.pdf
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amendments will come into effect in October 2022. Once the delegated acts are finalised and 
published in the Official Journal of the European Union as a delegated directive the UCITS 
legislation will be required to be transposed by individual member states at the latest on the 
last day of the eleventh month after publication in the Official Journal. The measures set out in 
the implementing legislation will apply from the first day of the twelfth month after publication in 
the Official Journal. The proposed amendments to the AIFM Level 2 Regulations are directly 
effective in member states and as such do not require implementing legislation to be prepared. 
The measures set out in the delegated regulation will apply from the first day of the twelfth 
month after publication in the Official Journal. 

(e) European Union (Sustainability-related Disclosures in the Financial Services Sector) 
Regulations 2021  

On 1 April 2021, the above statutory instrument was published in Iris Oifigiúil. The purpose of the 
statutory instrument is to give effect to Articles 14 and 17 of the Disclosures Regulation.  

The statutory instrument provides that compliance with the requirements of the Disclosures Regulation 
by financial market participants and financial advisers shall be monitored by the Central Bank of Ireland, 
being the competent authority referred to in Article 14, other than in the case of - 

(a) a pan-European personal pension product ("PEPP") provider, 

(b) an institution for occupational retirement provision ("IORP"), and 

(c) a manufacturer of a pension product where the manufacturer is an IORP. 

In addition, the statutory instrument states that the exemption set out in Article 17 of the Disclosures 
Regulation in respect of insurance intermediaries which provide insurance advice with regard to 
insurance-based investment products and investment firms which provide investment advice that 
employ fewer than three persons will not apply in Ireland as permitted by Article 17(2) of the Disclosures 
Regulation.  

According to the statutory instrument with effect from 10 March 2022, the Disclosures Regulation shall 
apply to:   

(a) insurance intermediaries which provide insurance advice with regard to insurance-based 
investment products, and 

(b) investment firms (within the meaning of the European Union (Markets in Financial Instruments) 
Regulations 2017 (S.I. No. 375 of 2017) which provide investment advice, 

irrespective of their legal form, including natural persons and self-employed persons, that employ fewer 
than 3 persons. 

http://www.irishstatutebook.ie/eli/2021/si/146/made/en/print
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