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Ireland
William Greensmyth is based in Walkers’ Ireland office where he is a partner 
and head of the firm’s insolvency and dispute resolution group. In particular, Will 
advises financial institutions and private equity firms in relation to distressed loan 
situations, enforcement options and available remedies, and he acts for insolvency 
practitioners appointed as receivers, liquidators or examiners.

Aisling Marron is based in Walkers’ Ireland office where she is a senior associate 
in the firm’s insolvency & dispute resolution group. Aisling’s principal practice 
areas are formal insolvency procedures, debt recovery and commercial litigation. 
In particular, Aisling advises financial institutions, private equity firms and other 
creditors in relation to security enforcement, strategy and remedies available in 
distressed loan situations.
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1 In the past year, have you seen any developments or trends in the nature and 
volume of insolvency filings?

Throughout 2021, corporate insolvency rates remained low in Ireland due to the 
continued combination of government supports and creditor forbearance, both of 
which seek to mitigate the impact of the covid-19 pandemic. By way of illustration, a 
Deloitte Ireland report for the third quarter of 2021 indicated a 36 per cent decrease 
on corporate filings as compared to the third quarter of 2020.

For those entities that did file during 2021, the sectors most impacted were 
services, construction and hospitality.

The vast majority of these filings were creditor voluntary liquidations – 
commenced where directors have recommended to shareholders that the compa-
nies be wound up due to inability to pay debts as they fall due.

In respect of examinership, Ireland’s statutory preventative (debtor-in-posses-
sion) restructuring tool for the rescue of a company or group of companies, there 
were very few examinership filings in 2021, particularly in comparison to 2020.

2 Describe the one or two most notable insolvency filings in your jurisdiction in 
the past year.

The most significant filing in Ireland in 2021 was undoubtedly the restructuring 
of Norwegian Air Shuttle (a Norwegian listed company) and its Irish-based asset 
management platform through the Irish examinership process in parallel with the 
reconstruction process in Norway.

The Irish High Court managed restructuring process converted some €5.2 
billion of liabilities into a debt stake of some 25.4 per cent equity and facilitated the 
refocusing of Norwegian from an international carrier into a regional offering.

In approving the Norwegian examinership scheme, the Irish High Court deliv-
ered three written judgments that demonstrate the willingness and capacity of the 
Irish courts to deal with large and complex global restructuring cases.

3 Have there been any recent legislative reforms? Is there a perceived need for 
reform?

A new ‘out-of-court’ rescue process for small companies, the Small Company 
Administrative Rescue Process or ‘SCARP’, was enacted in 2021. The process seeks 
to borrow some features from the well-established examinership rescue process, 
but with one fundamental difference being the limited role of the Irish courts 
proposed for SCARP. The relative high cost of examinership for smaller companies 
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has historically been found to be a barrier for entry. Furthermore, while a facility 
for smaller companies to file for examinership in the lower courts was introduced a 
number of years ago, it did not gain much traction as the cost of the process was not 
sufficiently altered. With SCARP, the Irish government is seeking to provide a more 
affordable restructuring tool with an ‘out-of-court’ process.

For those who may be interested in the expected next wave of Irish non-per-
forming loan sales, which will undoubtedly emerge in some form or another once 
the economy reopens, SCARP may need to be factored into any due diligence or 
modelling exercise given the possibility of those non-performing loans being 
reduced through a streamlined administrative process that incorporates cross-
class cramdown.

The high level features of the legislation include the following:
• SCARP will be available to small and micro companies as already defined 

under Irish company law (turnover does not exceed €12 million; balance sheet 
total does not exceed €6 million; number of employees does not exceed 50 
employees);

• it will be commenced by way of a resolution rather than by an application to court;

Aisling 
Marron
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• an insolvency practitioner will be appointed by the company to act as a ‘process 
advisor’ to engage with its creditors and to formulate a rescue plan for the 
company – the company will continue to be managed by its directors;

• SCARP will have a 70 day period (the creditors of the company to vote on rescue 
plan within 42 days, followed by a cooling-off period for 21 days post-vote);

• recourse to court for creditor objections to rescue plan within 21 days of the vote;
• the rescue plan will be approved where one impaired class of creditors vote in 

favour of it – this allows for a cross-class cramdown;
• state creditors (Revenue Commissioners and Department of Social Protection) 

may be excludable from the process; and
• there is no automatic stay on proceedings by creditors.

Separately, in respect of Directive (EU) 2019/1023 of the European Parliament and of 
the Council of 20 June 2019 on preventive restructuring framework, while many of 
the constituent elements of the directive are provided for within the current examin-
ership framework, Ireland notified the European Commission of its intention to avail  
itself of the extension to implementation of the Directive to 17 July 2022.

4 In the international insolvency field, have there been any legislative or case 
law developments in terms of coordination of cross-border cases? What 
jurisdictions are you most likely to have contact with?

The past 24 months have seen a number of Irish commercial court decisions on 
schemes and examinerships that place Ireland firmly on the map for cross-border 
restructurings.

In the past 12 months alone, we have seen not one but four significant written 
judgments in relation to schemes of arrangement and examinership (Ireland’s 
cross-class cramdown procedure).

The Norwegian Air examinership involved a Norwegian reconstruction process 
and a US Chapter 15 application. It also addressed the interaction between an Irish 
examinership and the Cape Town Convention. The Norwegian Air judgment adopted 
Australian case law (VB Leasing v Wells Fargo) in determining that the requirement 
to ‘give up’ possession did not extend to the actual physical redelivery of the aircraft.

5 In your country, is there a particular court or jurisdiction that sees a higher 
concentration of insolvency filings? What is the attraction of that forum?

Yes, the Commercial Court of the High Court of Ireland is the court most frequently 
used for insolvency matters.
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“It is not an exaggeration to 
say that Ireland has led the 

way from an EU member state 
perspective in this regard.”

This Court offers a number of advantages – it is a fast-track court with a delib-
erately truncated timeline from entry into the Court to hearing of the matter.

It also benefits from a specialist panel of judges with a commercial approach.

6 Is it fair to describe your jurisdiction as either ‘debtor-friendly’ or ‘creditor-
friendly’ in terms of how insolvency filings proceed?

On the restructuring side, Ireland could be considered to be a debtor-friendly 
jurisdiction insofar as we have a tried and trusted internationally recognised debt-
or-in-possession rescue process known as examinership, which has the benefit of 
three decades of jurisprudence. It is not an exaggeration to say that Ireland has 
led the way from an EU member state perspective in this regard. Ireland has had a 
procedure that allows for cross-class cramdown for over 30 years. However, Ireland, 
being a common law jurisdiction, is also creditor-friendly, as it recognises and 
respects party autonomy. The Irish courts abide by the well-established common 
law rules on principles of contractual interpretation derived from the speech of Lord 
Hoffmann in Investors’ Compensation Scheme Ltd v. West Bromwich Building Society.



Ireland

William Greensmyth
william.greensmyth @walkersglobal.com

Aisling Marron
aisling.marron@walkersglobal.com

Walkers
Dublin

www.walkersglobal.com

This is vitally important for financial institutions and private equity clients 
dealing with counterparties in Ireland to have confidence that their agreements will 
be upheld. Similarly, for the most part, it is possible for creditors to enforce their 
security in Ireland without having to make any applications to court.

7 What opportunities exist for businesses wanting to purchase assets out of an 
insolvency, and how efficient is the process? What are the best ways to take 
advantage of opportunities in this area?

It is a feature of examinership that the examiner, the appointed insolvency 
practitioner, may seek expressions of interest to invest in the company. This is a 
well-established process, which is quite efficient, given that the examinership 
process is limited in time to 100 days (150 days during the covid-19 pandemic). The 
Irish courts have laid down principles (in both the Eircom and Ladbrokes examin-
erships) regarding an examiner’s engagement with potential investors upholding 
the primacy of the examiner’s commercial judgment in relation to the choice of 
investor, which is subject to review by the court only to the extent that it is so utterly 
unreasonable and absurd that no reasonable man would have done it. This provides 
purchasers and investors with a lot of reassurance about the process.

Where a secured creditor is disposing of secured assets via the appointment of 
a receiver, these assets can be sold on a pre-pack receivership basis, shortly after 
the appointment of the receiver. To satisfy the receiver’s statutory duty to obtain the 
best price reasonably obtainable at the time of sale, the receiver is likely to require 
at least one independent valuation of the assets.
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The Inside Track
What two things should a client consider when choosing counsel for a complex 
insolvency filing in this jurisdiction?

We would advise clients to drill into how much experience your chosen counsel 
have on complex cross-border mandates. This is particularly so where complicated 
issues of jurisdiction recognition have been rendered even more complex post-
Brexit. Choosing lawyers with knowledge of the courts and the judges that regularly 
hear insolvency cases, and of working with the leading insolvency practitioners in 
Ireland, is also vital.

What are the most important factors for a client to consider and address to 
successfully implement a complex insolvency filing in your jurisdiction?

The importance of detailed pre-planning cannot be overstated. This requires the 
client and its advisers, both legal and financial to be fully briefed on all matters 
of relevance, in particular what the creditor mix is (local versus international) and 
what the relationship with creditors in the recent period has been.

Where there are employees who may be impacted by the insolvency filing, it is 
critical that a plan is put in pace to communicate with the employees and to comply 
with local consultation period requirements where redundancies may result.

Finally, if the insolvency filing in Ireland is one allied to several across a number 
of jurisdictions, we have always found that clear lines of communication between 
advisers in each jurisdiction greatly assists in ensuring work streams are progressed 
with the overall aim of the restructuring in mind.

What was the most noteworthy filing that you have worked on recently?

We acted as Irish legal and tax counsel to Hertz Global Holdings Inc, the world’s 
largest rental car company, in relation to its successful Chapter 11 restructuring of 
US$19 billion of debt and return of US$1 billion of value to shareholders. Hertz has 
successfully emerged as a financially and operationally stronger company.

New investors provided US$5.9 billion of new equity capital and the company 
raised US$2.8 billion of new corporate financing) including an undrawn US$1.25 
billion revolver) and successfully placed US$7 billion of new ABS financing with an 
all-in yield of less than 2 per cent. All creditors are being paid in full, in cash, and 
shareholders are receiving a mix of cash, stock and warrants.


