
British Virgin Islands –
Converting a Mutual Fund into an SPC – Practical Steps
Introduction
Under the BVI Business Companies Act 2004, (as amended) ("BVI BC Act"), a company limited by shares may be
incorporated or, if it has already been incorporated, be registered by the Registrar of Corporate Affairs as a segregated
portfolio company ("SPC") provided that the Financial Services Commission (the "Commission") has given its written
approval and provided that the company:

1. is, or on its incorporation will be, licensed as an insurer under the Insurance Act 1994;

2. is, or on its incorporation will be, recognised as a professional or private fund or registered as a public fund
under the Securities and Investment Business Act, 2010; or

3. is, or on its incorporation will be, of such class or description as may be prescribed by regulations made under
section 159 of the BVI BC Act.

At present only licensed insurers and recognised or registered funds can incorporate or register as an SPC under the
BVI BC Act.

Key features of SPCs
An SPC is a single corporate legal entity that benefits from the statutory segregation of assets and liabilities between
segregated portfolios established within the same company.

SPCs can establish segregated portfolios to segregate the assets relating to segregated portfolios with different investment
criteria, thus protecting shareholders from the potential of cross liability arising from the adverse investment performance
of other segregated portfolios.

An SPC may issue shares in respect of a segregated portfolio, the proceeds of which are included in the segregated
portfolio assets of the segregated portfolio in respect of which the segregated portfolio shares are issued. Segregated
portfolio shares may be issued in one or more classes and a class of segregated portfolio shares may be issued in one
or more series.

No separate legal personality
The SPC is a single legal entity within which may be established various segregated portfolios. Each segregated portfolio
must be separately identified or designated and must include in its identification or designation, the words "Segregated
Portfolio". However, a segregated portfolio of a company does not constitute a separate legal entity from the company.
Any action taken in respect of a segregated portfolio is the action of the company for and on behalf of that segregated
portfolio.

Name includes "SPC" at length or in abbreviated form
An SPC must include the letters "SPC" or the words "Segregated Portfolio Company" in its name.

Segregation of assets and liabilities
An SPC may create one or more segregated portfolios for the purpose of segregating the assets and liabilities of
segregated portfolios. The assets of an SPC have to be designated as either segregated portfolio assets or as general
assets. The segregated portfolio assets comprise the assets of the SPC held within or on behalf of the segregated
portfolios, namely (a) assets representing the consideration paid or payable for the issue of segregated portfolio shares



and reserves attributable to the segregated portfolio; and (b)all other assets attributable to or held within the segregated
portfolio. The general assets of an SPC comprise the assets of the company which are not segregated portfolio assets.

Segregated portfolio assets are only available and can only used to meet liabilities to the creditors of the SPC who are
creditors in respect of that segregated portfolio and are absolutely protected from the creditors of the SPC who are not
creditors in respect of that segregated portfolio.

To preserve the statutory segregation of assets and liabilities, the SPC must identify the relevant segregated portfolio(s)
and make clear that business is being transacted for and on behalf of the particular named segregated portfolio(s).
Where transaction documentation is being executed for and on behalf of a segregated portfolio, it must be indicated
in the document that such execution is in the name of, or by, or for the account of, such segregated portfolio or portfolios.

Directors' duties and liabilities
The directors of an SPC have a duty to establish and maintain procedures to segregate, and keep segregated, and
separately identifiable assets of each segregated portfolio from the general assets and from the assets of any other
segregated portfolio. To the extent that this is required, the directors also have a duty to apportion or transfer assets
and liabilities between segregated portfolios, or between segregated portfolios and general assets of the company.

The directors do not breach the duties imposed on them by allowing any segregated portfolio assets or general assets,
or a combination of both, to be collectively invested, or collectively managed by an investment manager, provided that
the assets remain separately identifiable.

Recourse of creditors to the applicable segregated portfolio and general assets
Creditors of a segregated portfolio have recourse only to the assets of that segregated portfolio of which they are a
creditor, and to any general assets of the company (being assets not comprised within any segregated portfolio) where
the segregated portfolio assets attributable to the relevant segregated portfolio are insufficient.

When dealing with an SPC a third party should clearly establish which segregated portfolio of the SPC it is contracting
with (and therefore which of the relevant segregated portfolio assets it has recourse against).

The process
An application to the Commission for approval to register a company as an SPC that is already recognised or registered
as a fund with the Commission is dealt with in the Segregated Portfolio Companies Regulations 2005 (the "Regulations")
and must include the following information:

1. the name, or proposed name of the company (which must include the letters "SPC" or the words "Segregated
Portfolio Company");

2. details of the person who is, or who will be appointed as the administrator of the company;

3. a list of the initial segregated portfolios that it is intended will be created, including the name, identification or
designation of each segregated portfolio;

4. in respect of each of the initial segregated portfolios that it is intended will be created, details of the functionary
who will be appointed by the company in respect of the portfolio;

5. its memorandum and articles and the changes proposed to be made to the memorandum and articles should
its application be approved;

6. a statement in the form approved by the Commission, signed by at least one director of the company on behalf
of the board, setting out the following:
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(a) the assets and liabilities of the company as at a date no more than six months prior to the date of the
application (at present there is no approved form for the statement of assets and liabilities. In addition,
the Commission has not instituted a requirement for the statement to be audited. The Commission
has indicated, however, that it would assist in the application process if a copy of the latest audited
statements is submitted, but that in the absence of audited statements a detailed balance sheet would
be accepted as meeting the requirement);

(b) details of any transactions, events or other matters not reflected in the statement of assets and liabilities
that the directors consider have materially affected or, prior to its registration as an SPC are likely to
materially affect, the assets and liabilities of the company;

(c) the assets of the company that it is intended will be segregated portfolio assets, specifying in respect
of which portfolio, and the assets that it is intended will be general assets;

(d) and how the liabilities of the company will be satisfied;

7. a declaration signed by at least one director of the company on behalf of the board that:

(a) resolutions of the directors have been passed approving the registration of the company as an SPC
(it may be necessary, under the existing memorandum and articles of association, for shareholder
approval of the re-registration of the company as an SPC to be obtained. However, it should be noted
that even if there is no specific requirement of shareholder approval of the registration as an SPC, the
changes to the share class rights which will inevitably be affected by the conversion to an SPC, will
require shareholder consent);

(b) the company is solvent and that the company and each proposed segregated portfolio will, after the
assets of the company have been allocated to segregated portfolios, be solvent;

(c) the company has given notice to members of its intention to apply for registration as an SPC; and

8. a copy of its offering document for each of the initial segregated portfolios that it is intended will be created.

Consents
On the basis that the share class rights are being varied as a result of the transfer of assets and liabilities of the company
into segregated portfolios, shareholder consent will be required.

Additional matters
A mutual fund SPC must, at all times, have one or more directors, at least one of which is a natural person, one or more
administrators, managers and custodians and may appoint one or more investment advisors. The instrument under
which a functionary is appointed must specify the respective segregated portfolio or portfolios in respect of which the
functionary is appointed and his responsibilities and duties in respect of each such segregated portfolio.

A mutual fund SPC must also have an auditor who will be responsible for auditing its financial statements, and such
audited financial statements must be filed with the Commission within six months of the end of its financial year.

Other tasks
The following other tasks will also need to be undertaken:

1. amend general prospectus/offering memorandum and each supplement to reflect the amended structure,
including name changes (the company must have the letters "SPC" in its name and each portfolio (class) must
have the words "Segregated Portfolio" in its name);
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2. amend memorandum and articles of association to include SPC provisions;

3. create one or more segregated portfolios and allocate assets to the segregated portfolios and to the general
assets of the company;

4. establish and maintain procedures to segregate, and keep segregated, and separately identifiable assets of
each segregated portfolio from the general assets and from the assets of any other segregated portfolio;

5. amend all service provider agreements to reflect amended structure and segregation of assets and liabilities
of each portfolio;

6. prepare directors' resolutions to approve registration as an SPC, including seeking shareholder consent, amending
prospectus/offering memorandum and supplements, approving directors' declarations and attending to all
necessary filings;

7. prepare directors' declarations as required under the Regulations;

8. make an application to the Commission to register the mutual fund as an SPC; and

9. arrange for the relevant accounting entries to be made to identify/segregate the portfolios.

Timing
The Commission’s authority to grant approval for a company to register as an SPC will usually, in the case of private and
professional funds, be given between 24 and 72 hours and, in the case of a public fund, between seven to fourteen
business days.
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For further information please refer to your usual contact or:

British Virgin Islands -Omonike Robinson-Pickering, Senior Counsel | omonike.robinson-pickering@walkersglobal.com
| +284 852 2222

Cayman Islands - Oliver Bell, Partner | oliver.bell@Walkersglobal.com | +1 345 814 6856

Dubai - Daniel Wood, Partner | daniel.wood@walkersglobal.com | +971 4 363 7912

Hong Kong -Mark Cummings, Partner | mark.cummings@walkersglobal.com | +852 2596 3316

Hong Kong - Denise Wong, Partner | denise.wong@walkersglobal.com | +852 2596 3303

London - Hughie Wong, Partner | hughie.wong@walkersglobal.com | +44 (0)207 220 4982

Singapore - Tom Granger, Partner | thomas.granger@walkersglobal.com | +65 6603 1694

The information contained in this memorandum is necessarily brief and general in nature and does not constitute legal or taxation advice.
Appropriate legal or other professional advice should be sought for any specific matter.
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