
Cayman Islands –
Enforcement of Foreign Judgments
Introduction
The purpose of this briefing note is to consider the availability of, and procedure for, enforcement in the Cayman Islands
of judgments of the courts of foreign countries.

Foreign judgments have no direct operation in the Cayman Islands, so, for example, they cannot directly be enforced
by execution. However, certain foreign judgments may be enforced pursuant to Cayman Islands statutory or common
law rules.

Distinction between enforcement and recognition
A party to Cayman Islands proceedings seeks enforcement of a foreign judgment where it seeks to have the foreign
judgment executed or otherwise carried out as against the opposing party in the Cayman Islands. A party seeks recognition
where it seeks to rely on a foreign judgment, usually in its defence, in Cayman proceedings where the two sets of
proceedings deal with the same issue as between the same parties, but the party does not seek execution of that
judgment. Whilst a judgment must be recognised to be enforced, it does not need to be enforceable to be recognised.
This memorandum deals only with the enforcement of foreign judgments.

Enforcement by registration
There is a procedure for registration of foreign judgments of superior courts for the purposes of their enforcement under
the Foreign Judgments Reciprocal Enforcement Law (1996 Revision) (the "Law"). However, so far the Law has only been
extended to Australia and its External Territories. Accordingly, foreign judgments outside Australia and its External
Territories can only be enforced pursuant to the common law.

Enforcement pursuant to the common law
Subject to certain exceptions, a foreign judgment may be enforced pursuant to Cayman Islands common law if all of the
following apply:

1. The judgment is in personam rather than in rem (unless the subject matter of the proceedings wherein that
judgment was given was immovable or movable property which was at the time of the proceedings situate in
that country). On one view, a claim in personam is "a claim brought against a person to compel him to do a
particular thing... or to compel him not to do something", whereas a judgment in rem is "a judgment whereunder
either (1) possession or property in a thing is adjudged to a person or (2) the sale of a thing is decreed in
satisfaction of a claim against the thing itself". Based on that definition, the main distinction is whether the
judgment is a determination of the existence of rights against a person (in personam) or rights over property
(in rem) (but see a narrower definition of in rem judgments in the Privy Council decision in Pattni v Ali [2006]
UKPC 51). To give an example, a declaration by a foreign court on title to immovable property in the Cayman
Islands will not be recognised or enforced in the Cayman court.

2. The foreign court had jurisdiction over the party against whom the plaintiff is attempting to enforce the judgment.
For this it is necessary to show that the judgment debtor had:

(a) been present in the foreign jurisdiction at the time when the proceedings were instituted;

(b) participated as a plaintiff or counter-claimant in the foreign proceedings;

(c) voluntarily appeared in the foreign proceedings as a defendant; or



(d) submitted to the foreign court’s jurisdiction as a defendant by prior agreement.

3. The judgment is not impeachable under the relevant common law rules. Generally a foreign judgment is
impeachable:

(a) for fraud (either on the part of the party attempting to enforce it or the foreign court);

(b) if its enforcement would be contrary to Cayman Islands public policy; or

(c) if the proceedings in which the judgment was obtained were opposed to natural justice.

4. The judgment is final and conclusive. In this regard, a foreign judgment may be final and conclusive
notwithstanding that it may be subject to an appeal in the foreign courts. It has also been held that a foreign
judgment entered in default of appearance may be final and conclusive notwithstanding that the court has
power to set aside its own judgment (Peterdy v Dennis 1998 CILR N-9). If the judgment is being appealed, the
Cayman Islands court may enforce it subject to conditions which will save the interests of those who have the
right to appeal, such as granting a stay of execution pending appeal.

It used to be a further requirement that the judgment be for a debt or definite sum of money or capable of becoming
definite by a simple arithmetical calculation (this was based on the English case of Sadler v Robins (1808) 1 Camp 253).
However, in Miller v Gianne (2007 CILR 18), the Cayman court referred to a decision of the Privy Council in Pattni v Ali
([2006] UKPC 51), holding that the old rule had been disapproved, and that it was "highly arguable" that the Cayman
Islands court would be able to recognise and enforce non-money judgments in personam. Most recently in Bandone v
Sol Properties (2008 CILR 301), in the context of an application for rectification of the register of a Cayman Islands company
before the Cayman court following a foreign judgment, Henderson J said: "The ability to enforce directly foreign judgments
and orders made in personam is no longer confined in the Cayman Islands to judgments for a debt or definite sum of
money". He made it clear, however, that the ability to enforce foreign non-money judgments was accompanied by a
judicial discretion.

Foreign penal, fiscal or public law
On public policy grounds, the Cayman court will not enforce a debt judgment of a foreign court in respect of taxes, fines
or other penalties, nor will it enforce a judgment where the effect would be to assist a foreign state to collect tax. It will
not aid an attempt by a foreign state to act in excess of its jurisdiction by enforcing sovereign acts of that state outside
its own territory (Tasarruf Mevduati Sigorta Fonu v Merrill Lynch Bank and Trust Co (Cayman) Ltd & others 2008 CILR 267
- but note the distinction in that case between penal and public foreign laws, the latter of which may be regarded simply
as an enforceable assertion of proprietary rights).

Judgments affecting Cayman trusts
Pursuant to the Trusts Law (2018 Revision) (as amended) (Sections 91-93), subject to certain provisos, foreign judgments
purporting to find that Cayman trusts or dispositions in respect of them are void or liable to be set aside (a) because
the foreign law does not recognise the trust concept or (b) because of heirship, matrimonial or certain other rights will
not be enforced (see our memorandum entitled "Trusts Foreign Element Law").

Enforcement of foreign arbitral awards
Foreign arbitral awards are enforced pursuant to the Foreign Arbitral Awards Enforcement Law (1997 Revision) and/or
the Arbitration Law, 2012, or pursuant to common law, and are outside the scope of this memorandum (see our
memorandum entitled "Enforcement of Foreign Arbitral Awards").

Procedure for common law enforcement
A party seeking to enforce a foreign judgment pursuant to the common law must bring an action in the Cayman Islands
on the foreign judgment. The action must be brought in the Financial Services Division of the Grand Court. Enforcement
of a foreign judgment is one of the grounds on which leave to serve a defendant out of the jurisdiction may be obtained.
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In most cases it is then possible to apply for summary or default judgment on the ground that the defendant has no
defence to the claim. If the above conditions are met, the procedure will be quicker and more straightforward than that
for a claim which must be brought on its merits.

In Masri v Consolidated Contractors International Company [2011] 1 CILR 79, the court dealt with the situation where
proceedings to enforce an overseas judgment were brought against a party requiring to be served with the Cayman
Islands proceedings outside the jurisdiction. It was held that leave for such service would only be granted where there
was a reasonable expectation of a tangible benefit accruing from the Cayman judgment, although that benefit need not
be direct or immediate.

A number of execution options are potentially available once a Cayman judgment has been obtained. These include:

1. writs of fieri facias (the seizure and sale of the judgment debtor’s goods and chattels sufficient to satisfy the
debt and costs of the execution);

2. garnishee proceedings (where a person indebted to the judgment debtor is required to pay moneys owed
directly to the judgment creditor);

3. charging orders (providing to the judgment creditor security over the judgment debtor’s assets);

4. the appointment of receivers; and

5. attachment of earnings orders (where a judgment debtor’s salary is paid directly to the judgment creditor).

Winding up proceedings
A judgment creditor may be able to petition to wind up a Cayman Islands company based on a foreign judgment debt,
on the basis that it is "unable to pay its debts" (In re Lhasa Ins Ltd [1996] CILR N-3). This may be an alternative means
of obtaining amounts owed from a Cayman-based judgment debtor.

Updated: 12 August 2016

For further information please refer to your usual contact or:

Cayman Islands - Colette Wilkins, Partner | colette.wilkins@walkersglobal.com | +1 345 914 4215

Dubai - Daniel Wood, Partner | daniel.wood@walkersglobal.com | +971 4 363 7912

Hong Kong - Timothy Haynes, Partner | timothy.haynes@walkersglobal.com | +852 2596 3323

London - John O'Driscoll, Partner | john.o'driscoll@walkersglobal.com | +44 (0)20 7220 4987

Singapore - Robert Foote, Partner | robert.foote@walkersglobal.com | +65 6603 1695

The information contained in this memorandum is necessarily brief and general in nature and does not constitute legal or taxation advice.
Appropriate legal or other professional advice should be sought for any specific matter.
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