
Guernsey –
Employee Misconduct: How to Conduct an Internal
Investigation
Introduction
This memorandum considers the requirements for a fair investigation as part of a disciplinary process at work, including
what amounts to a reasonable investigation, the different roles of the various participants (including HR), how much
investigation is required, the form the evidence might take, and the contents of the investigatory report. It is intended
to assist HR practitioners and managers to avoid the pitfalls which might take the investigation outside the "range of
reasonable responses" test applied by the employment tribunals when considering whether a fair procedure has been
followed prior to taking the decision to dismiss.

Requirement for full and fair investigation
If an employment claim is made for unfair dismissal, the Employment Tribunal will be considering whether the employer
acted reasonably or unreasonably. Whether an employer acted reasonably will be assessed objectively: did the decision
to dismiss fall within the range of reasonable responses that a reasonable employer, in those circumstances and in that
business, would have adopted (the "range of reasonable responses" test)?

This puts an obligation on employers to follow a fair procedure before taking the decision to dismiss. In misconduct
cases, the relevant procedure is known as the "Burchell Test" and comes from a case involving a British Home Stores
employee who was dismissed for dishonesty. The Burchell test requires an employer to be able to demonstrate that,
before taking the decision to dismiss:

1. it entertained a suspicion amounting to a belief in the employee's guilt;

2. it had reasonable grounds on which to base its belief; and

3. it had carried out as much investigation into the matter as was reasonable in all the circumstances when it
formed its belief.

The Burchell test therefore puts the focus very much on the reasonableness of the investigation.

Planning and roles
Time taken to plan the investigation and the subsequent disciplinary process from start to finish will be time well spent.
At its most basic, this means:

1. deciding who will take overall charge of the process (for example a director, another member of the senior
management team, or HR);

2. familiarising yourself with the requirements of your disciplinary procedure; and

3. deciding who will carry out which role in the process bearing in mind that, ideally, you will need four people:
someone to take overall charge of the disciplinary process; someone to conduct the investigation; someone
to act as decision maker at the disciplinary hearing; and (potentially) someone to conduct an appeal.

If your disciplinary procedure sets out who is to conduct the investigation, then that person should normally be appointed
to carry it out unless they are conflicted in some way, for example they are a key witness to the misconduct. If the
procedure is silent, you can choose someone appropriate. This could be the employee's immediate line manager, or, if



particular skills are needed to carry out the investigation (such as IT or Finance), someone with those skills. Alternatively,
and this often happens, HR can be asked to carry out the investigation.

In a small business with limited resources it may not be practicable for all roles to be held by different individuals.
However, where employers are sufficiently well-resourced to hire external help (such as an independent investigator)
this should be seriously considered if, otherwise, a process might lack objectivity or prejudice an employee.

The role of HR
Appointing a member of HR to carry out the investigation can work in a larger organisation where there is an HR team
rather than a single person in the role. However, if you have only one person carrying out an HR function in your office
and you appoint them as investigator, this can cause problems. For example, their role as investigator may clash with
the role theymight otherwise play at the disciplinary hearing, such as taking notes of the hearing and answering questions
on procedure. Also, HR is usually the point of contact for the employee under investigation. If your HR representative
has carried out the investigation, the employee may feel uncomfortable relying on them for support in the disciplinary
process which could well close down a line of communication.

If you appoint someone from outside HR to investigate, there is no reason why they should not seek advice from HR in
relation to the investigation. However, any advice should be limited to answering questions about law, procedure and
process. HR must not interfere with the investigator's conclusions. If they do, this could well lead to a finding of unfair
dismissal, such as in the case where a UK Health Trust allowed its HR adviser to review and amend the investigator's
findings. His amendments were extensive and very detrimental to the employee. The court held that there is an implied
term in every employment contract that an employee has the right to a fair disciplinary process and went on to find that
the Trust had breached that right by allowing the HR adviser to interfere in the way he had.

The investigatory report has to be the product of the case investigator. If HR (or any other person) interferes with the
report, this is likely to lead to a breach of the implied right to a fair disciplinary process.

How much investigation is required?
If the employee admits the misconduct, this is usually sufficient and an employer will not normally have to carry out an
investigation. However, this is not an absolute rule and, ultimately, it will depend on all the surrounding circumstances.
For example, if an employee has admitted to working in an unsafe way, but claims that "this is how we've been doing it
for years", you should investigate what the normal working practices are. Similarly, if an employee blames their behaviour
on a health issue or disability, you should carry out further investigations into their health by obtaining a medical report.
You can then rely on this as evidence of the extent to which the issue or disability did in fact affect the behaviour (if at
all).

If an employee denies, or does not admit, the alleged misconduct, an investigation will need to be conducted.

Should the dismissal later be contested on grounds including that the investigation was inadequate or unfair, the
Employment Tribunal will apply the "range of reasonable responses" test. This recognises that every case will be different.
Generally, an employer should aim to follow a procedure which includes the following:

1. a careful and conscientious enquiry;

2. the person who conducts the investigation should be independent of the matters complained of. If there is no
suitable internal person available to do so (eg due to conflict of interest), and if resources allow, an external
investigator should be appointed;

3. the investigator should adopt an even-handed approach to the investigation and disciplinary process, including
ensuring that all relevant witnesses are interviewed and that information both for and against the employee is
gathered;

4. the employee should know the allegation they are facing, how it is viewed, and possible consequences for them
if the allegation is ultimately upheld;
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5. the employee should be given access to relevant information;

6. the investigator should bemindful of any policies which the employer has in relation to the behaviour complained
of and investigate the extent to which the employee was aware of and had been trained in those policies;

7. where it is a case of one person's word against another, the investigator should look for corroborative evidence
of the alleged wrongdoing before making a finding of a case to answer; and

8. the investigation should be conducted without undue delay.

Conduct likely to take an investigation outside the range of reasonable
responses
Conduct which is likely to take an investigation outside the range of reasonable responses includes:

1. lack of transparency in terms of informing the employee of how the conduct is being viewed and what the
outcome for them may be;

2. a failure to interview a potential witness, or to explore matters adequately;

3. a failure to consider, or the unexplained rejection of, apparently relevant evidence;

4. a failure to consider material that is supportive of the employee's case;

5. inclusion of evidence that is irrelevant to the matters under investigation but which is, or may be, prejudicial
to the employee;

6. bias on the part of the investigator;

7. restricting the employee's access to relevant information;

8. giving the employee insufficient time to prepare their case;

9. unjustifiable delays in progressing the investigation;

10. referring to information (such as an expired warning) which the employee had been told will not be relied on
in future disciplinary proceedings; and

11. failing to consider, or reach a finding on, an allegation which is subsequently considered at the disciplinary
hearing.

What form might the evidence take?
Witnesses
Evidence of allegations often comes from witnesses. Any employee you interview as a witness should be told from the
outset not to discuss the investigation with other employees or with anyone external to the company. You should also
tell them that disclosure of information could amount to a breach of the confidentiality obligations which they owe to
the employer and, potentially, a breach of the data protection law.

You will have less control over an external witness, but they should still be requested to respect the confidentiality of
the matters under investigation and be advised not to discuss the matter with other witnesses.
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It is important to speak to witnesses quickly, before memories fade, and to take a full note of what they say. These notes
can then be kept in the format in which they were taken or, more helpfully, put into more formal statements for witnesses
to sign. Care should be taken to use the witnesses' own words.

If you know or suspect that someone has relevant evidence, but they are reluctant to become involved in an investigation,
it can be helpful to try to establish the reason for their reluctance and to explore ways of overcoming their reluctance
(for example, if the witness feels they may be victimised for speaking out against a superior, draw their attention to the
Equal Opportunities Policy and the protection available to them under the policy). If the witness agrees to give evidence,
but only if they can do so anonymously, try to establish why they want to remain anonymous. Anonymous evidence
typically carries less credibility both at an internal disciplinary hearing and in any subsequent Employment Tribunal
proceedings.

Although you can continue with internal disciplinary proceedings on the basis of anonymous evidence alone, it is
inadvisable to do so as the lack of any attributed evidence (or other form of corroborative evidence to support the
anonymous evidence) is likely to result in a Tribunal finding that the dismissal was procedurally unfair even if the internal
decision-maker considered it a sufficient basis for dismissal.

Guidance for protecting witness anonymity
In deciding whether to rely on anonymised witness evidence, you may find the following guidelines from the UK
Employment Appeals Tribunal useful.

The information given by the informant should be put in writing in one or more statements. Although you may need
to erase certain parts of the statement(s) before showing it to others (if anonymity is to be preserved), the statement(s)
should initially be taken without regard to that fact.

When taking witness statements consider the following:

1. the date, time and place of observations and incidents;

2. the witness's opportunity and ability to observe the incident clearly and with accuracy;

3. relevant circumstantial evidence such as the individual's knowledge of working arrangements, their reasons for
being present and viewing the incident, and why they remember certain small details; and

4. whether the witness has suffered at the hands of the employee under investigation or has any other reason to
fabricate evidence.

Corroboration of witness evidence is desirable. Once witness statements have been taken, further investigation may be
required to verify or undermine the information given.

It may be appropriate to make tactful enquiries into the character and background of the witness and in relation to any
other information which may add to or detract from the value of their evidence.

If the witness is genuinely in fear of their identity being disclosed to the employee accused of misconduct and, as a
result, is not prepared to attend a disciplinary hearing, you will need to decide whether or not to continue with the
disciplinary process.

If a decision is taken to continue, those conducting the hearing should interview the witness themselves, and satisfy
themselves as to the weight to be given to their evidence.

Witness statements should be made available to the employee accused of the misconduct and his representative, if
necessary, with appropriate omissions so as to avoid identification of the witness.

If the individual accused of the misconduct, or their representative, raises issues which need to be put to the witness, an
adjournment of the disciplinary hearing may be desirable so that the chairman can make those enquiries.
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Full and careful notes should be taken at the hearing.

Documents and records
It is likely that some evidence will be contained in documents. In any event, information contained in internal policies
and procedures will generally be relevant to demonstrate the terms, rules or practices which the employee has transgressed.

If the allegation is that the employee has been disclosing confidential information to a competitor, then you are likely
to want to search the employee's emails to see whether they have accessed your database and to check their mobile
phone history to see what numbers they have called. If the allegation concerns theft, then it may be relevant to check
CCTV footage, cash register records or financial records.

It is important not to infringe the employee's rights when gathering evidence. As a first step, you should check your
terms and conditions to establish your monitoring rights as, in the absence of the express right, an employee may claim
that the monitoring was a breach of their human rights.

"Accused" employee's version of events
It is important to interview the employee who has been accused of the misconduct as part of the investigation process.
The purpose of doing so is to ensure, at an early stage, that they have the opportunity to give their version of events,
and also to get their comments on the evidence which you have obtained (or indeed might look to obtain) as part of
the investigation. A justifiable explanation for the conduct may negate the need for further enquiry.

The interview process should be conducted in a structured and transparent way, with the employee being invited to
attend an investigatory interview on reasonable notice, in writing. The letter should set out the time and date of the
interview, the name of the person appointed to carry out the investigation, the allegations, how the employer views the
allegations, and the possible consequences for the employee if the allegations are ultimately upheld. The letter should
also deal with administrative matters such as pay and benefits pending the outcome of the investigation (these will
normally continue unless the contract provides otherwise). Copies of the witness statements and other evidence that
will be discussed at the interview should be enclosed with the letter.

There is no right for an employee to be accompanied at an investigatory interview unless the Disciplinary Procedure
provides for this. However, a request to be accompanied should always be given proper consideration as a refusal to
allow an employee (particularly a vulnerable employee) to be accompanied at the interview may be relied on by the
employee as evidence of an unfair procedure.

The companion would generally be a work colleague or union representative, although it may be appropriate to extend
the category of companion to a family member or friend where the employee has some vulnerability or disability. A
request to bring a lawyer as a companion to an investigatory interview should be resisted.

Investigatory Report
Once the investigation has been completed, the person who carried it out should prepare an investigatory report. The
report does not need to be a long document, but it should include the following information:

1. who carried out the investigation and their position in the employer;

2. the allegations and how they are viewed (eg as potential misconduct or gross misconduct);

3. the potential outcome if, ultimately, the allegations are upheld at a disciplinary hearing;

4. any relevant company policies or procedures and/or disciplinary rules which appear to have been breached;

5. a summary of any witness evidence that has been obtained (both in support of the employer's case and also
the employee's case, including the employee's version of events);
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6. ideally, copies of the witness statements as appendices;

7. a list of documents or other evidential material obtained (both in support of the employer's case and also the
employee's case) and a summary of relevant evidence from those documents;

8. the investigator's conclusions; and

9. any recommendations.

The report should be then given to the person who has been appointed to take charge of the overall disciplinary process
to decide on next steps.

31 January 2018

For further information please refer to your usual contact or:

Guernsey - Louise Hall, Partner | louise.hall@walkersglobal.com | +44 (0) 1481 748 909

Guernsey - Victoria Pratt, Senior Associate | victoria.pratt@walkersglobal.com | +44 (0) 1481 748 938

The information contained in this memorandum is necessarily brief and general in nature and does not constitute legal or taxation advice.
Appropriate legal or other professional advice should be sought for any specific matter.

Page 6


