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Lessons Learnt From Take Private
Transactions In Cayman Islands
Merger Cases

There have recently been a number of matters involving businesses with a presence in the People’s Republic of China (“PRC”) whose management 
has successfully taken the Cayman Islands holding company private through the Cayman Islands merger provisions, often with a view to relisting on 
the Hong Kong or PRC exchanges. 

These merger provisions, introduced in amendments to the Companies Law (“Law”) in 2009 and then amended in 2011, provide a mechanism by 
which Cayman Islands companies listed on some foreign stock exchanges can be taken private. The merger regime avoids the need for 100% investor 
consent or a scheme of arrangement requiring both approval of the Grand Court of the Cayman Islands (“Court”) and 75% in number and a majority 
in value of investors of those present and voting (in person or by proxy) at a meeting convened at the direction of the Court.  The default threshold 
for approval for a merger is a minimum of two thirds of the votes cast at a quorate meeting of voting shareholders, though the Articles of Association 
(“Articles”) may specify a higher threshold for approval and/or additional consent requirements. 

Recent decisions of the Court have confirmed many of the practices and procedures that we would encourage clients to adopt, and we summarise 
here some of the practical considerations when contemplating a transaction of this nature.

Process
The merger process can be done in a number of ways, though the most usual starting point is for an offer to be made by management (or a buyer 
group) to the company to purchase all shares in issue by the company unaffiliated with the buyer group. Such transactions are usually proposed to be 
achieved by the merger of the company with a special purpose vehicle (“SPV”) incorporated for the purpose of the merger, and owned by the buyer 
group. The surviving entity after the merger, whether the original company or the SPV, will be wholly-owned by the buyer group; all other shareholders 
will exit their investment and usually receive a sum of cash in consideration for their shares.  

Corporate Governance 
If the buyer group includes directors of the existing Board of the company, the Board will usually form a special committee (“Special Committee”) 
to consider the offer from the buyer group and make recommendations to the Board as to whether the offer should be put to shareholders for 
consideration. The Special Committee will then usually engage valuation experts to give an opinion as to whether the offer made represents fair value 
for the company’s shares. If the Special Committee recommends that the transaction be pursued, the company may then proceed to circulate a notice 
of meeting convening an extraordinary general meeting (“EGM”) at which a special resolution will be proposed to approve the merger.  The company 
will also need to comply with any relevant listing rules in this regard.  
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Voting Threshold
The requirement for a special resolution to approve the merger means that the transaction can occur so long as it is approved by at least two-thirds of 
the votes cast on the resolution by voting shareholders present at a quorate meeting (subject to any additional higher threshold for a special resolution 
or additional consents prescribed by the Articles). Shareholders related to the transaction (that is, the buyer group) are not precluded from voting on 
the resolution. If the special resolution is approved, the merger will then usually take effect upon filing the necessary documentation with the Registrar 
of Companies in the Cayman Islands, or following the satisfaction of certain conditions precedent usually related to outstanding regulatory or anti-
trust filings. 

Fair Value - Shareholder Dissention Rights
Shareholders who do not consider that the merger consideration represents fair value for their shares are given certain rights under the Law to dissent 
from the merger and seek payment of fair value by way of a Court driven valuation process. This process is very similar to that adopted in some states 
in the U.S. 

The most important question then, for both the company and the shareholders when proposing and considering a merger proposal, is whether the 
consideration offered represents fair value. For the company, it is important that the Board (or the Special Committee) presents all relevant financial 
information to any firm engaged to provide a fairness opinion, and that any management forecasts (which may be relied upon by the firm giving the 
fair value opinion) or similar information is complete and accurate. 

For the dissenter, although there may be dissatisfaction at the price offered, it is important to ensure that there are legitimate and commercial 
questions to be asked about fair value and a proper basis to dispute that the offer made by the company represents fair value for the company’s 
shares.  Practically speaking, the dissenter will need to ensure that it is the registered holder of the shares (rather than a holder of a beneficial interest) 
prior to the EGM.

Upon dissenting, the shareholder ceases to have any rights as a shareholder, other than the right to receive fair value for their shares, to participate 
in the dissent proceedings and to argue that the merger is void or unlawful.  There are no Cayman cases as yet as to the circumstances in which the 
latter could be argued, but we would expect this to be relatively limited. 

Our experience
Walkers has been involved in a number of these transactions, including acting as counsel for the company, the Special Committee, lenders to a buyer 
group and for shareholders seeking advice as to their rights to dissent, the process for doing so and ultimately representing such shareholders in 
dissent proceedings. The law in this area is relatively new, with, to our knowledge, only seven dissent petitions having being filed to date, one case 
going to trial (in which Walkers were acting as counsel for the company), and the other six matters settling prior to trial (Walkers having been acting 
as counsel in four of the six matters). Helpfully, the principles as to what constitutes fair value are well-known to the Court which has significant 
experience in determining value of shares in relation to, for example, shareholder dispute cases. 

Overall, the guiding principle is that the process must be open and transparent. The dissent process is not usual adversarial litigation and the Court 
must make directions that accord with the overriding objective of dealing with cases in a just, expeditious, and economical way. The parties should 
have an “equality of arms” and both should have the same right of access to information about the company, subject to ensuring that the information 
to be accessed is relevant to the determination of the fair value of the company as of the date of the EGM approving the merger.  The Court will also 
be concerned about protecting confidentiality, and will need to undertake a balancing act between access to, and the protection of, information. 

The selection and briefing of experts is also a key issue. The experts are appointed to assist the Court to ascertain fair value, and this is the experts’ 
overriding duty. Ideally, the experts chosen will have experience in valuing the particular type of business as well as experience in giving evidence in 
court, and for Chinese businesses have experience in the PRC. 

Companies and dissenters should also be mindful of their obligations to cooperate. Although the process is intended to be open and transparent, there 
must also be a balance between the provision of information to enable the experts to do their work and unnecessary and costly fishing expeditions. 

Overall, in our experience the merger and dissent process currently appears to strike an appropriate balance between majority and minority rights.
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Walkers works in exclusive association with Taylors in Bermuda, a full service commercial law firm providing advice on all aspects of Bermuda law.
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